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October Term, 1911. 


No. 2265. 


ALEXANDER R. MAGRUDER AND ISABELR 
MAGRUDER, APPELLANTS, 

vs. 

SAMUEL A. DRURY AND SAMUEL MADDOX. 

appeal from the supreme court of the dis 

TRICT OF COLUMBIA. 

BRIEF FOR APPELLANTS. 


Statement. 

This is an appeal from an adjudication by the Supreme 
Court of the District of Columbia, holding a special term 
in equity, finally ratifying, confirming and approving the 
auditor's report on the final account of the trustees 
therein named and discharging them from their office of 
trustees on the filing of vouchers showing the distribu¬ 
tion and payment by them, out of the moneys of the 
estate remaining in their hands, of the amount found 
due said trustees for commissions and compensation, 
anc the amount found due the appellants as the 
remainder of the trust estate. 
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The decree of the court below overruled each and 
every one of the exceptions taken by the appellants to 
the auditor’s findings, and determined that the excep¬ 
tions to the auditor’s report were insufficient to require 
the recommitment of the case to the auditor (Rec., p. 
132). 

The questions involved in this appeal relate to 
the trustees’final accounting, the extent of their liability 
to account, the commissions and fees now due them, and 
the auditor’s report and the decision and decree of the 
court below’ thereon and in respect ot the right of the trus¬ 
tees to be now finally discharged from their trusteeship. 

The propositions relating to these questions, which 
were presented to the auditor and to the court below 
and will now’ be urged on appeal, are: 

First. The decree entered in this cause by the court 
below on the 1st of April, 1899, appointing Samuel A. 
Drury and Samuel Maddox trustees, imposed upon 
them as trustees, and upon Samuel A. Drury, executor 
and trustee under the will of William A. Richardson, 
the duty and liability to account to the court appoint¬ 
ing them for all the property real and personal of which 
the decedent died seized and possessed, and in respect of 
all the trusts created by his will. 

Second. The trustees should be surcharged with the 
sum of SI8,800 erroneously credited to them in their first 
account, money of the estate in the hands of Mr. Drury 
at the time of his appointment as trustee and w’hich was 
applied by Mr. Drury after his appointment to his own 
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compensation and to the compensation of his cotrustee 

and other counsel, without the authority of the court 

Third. The trustees are, and particularly the trustee 

Drury is, chargeable with whatever gains and benefits 

resulted to Mr. Drury from the purchase of securities 

from Arms & Drury, brokers, in which firm Mr. Drury 
was an equal partner. 

Fourth. The record contains no basis or justification 
for the conclusion that the trustees are entitled to a 
commission of 10 per cent on the income of the estate 
co ected by them, nor to a commission of 5 per cent on 
t e Principal of the personal estate received by them 
nor for the conclusion that said commission of 

° 1>er <:ent ls t0 be calculated on the sum of *313 .321 34 
because said sum is or is declared to be the amount of’ 
the personal estate that was received by the trustees, as 
t ie record shows that considering the diminished value 
of the estate turned over to the beneficiaries, and the 
nature and value of the services rendered by the trus¬ 
tees, said commissions and compensation are unwarranted 

and grossly excessive. 


Fifth. The compensation due the trustees can not be 
justly determined nor can they be discharged from their 
trusteeship until they have fully accounted to the court 
below, the court appointing them, for all they are 
accountable for under the decree and order of that court, 
nor until the trustee Drury has accounted for the sum of 
118,800, withdrawn from the property of the estate after 





his appointment as trustee, nor until the trustee Drury 
has fully reported and made known and accounted for 
all the benefits and gains obtained by him from the sale 
by Arms & Drury to Drury and Maddox, trustees, of 
great numbers of promissory notes. 

These contentions form the subjects of the exceptions 
to the auditor’s report, and are presented in the assign¬ 
ment of errors hereinafter made, all of which can be better 
understood by the aid and in the light of a preliminary 
statement of the events and proceedings which caused 
the institution of this suit and the entry of the decree 
appointing the trustees and the proceedings of the 
trustees after they were appointed. 

The Appointment of the Trustees. 

The appellants, Alexander R. and Isabel R. Magruder, 
who were then infants under 21 years of age, were made 
by their father, Alexander F. Magruder, as their next 
friend, the complainants in the original bill of complaint 
filed in this cause in the court below December 30, 1898, 
by Mr. Samuel Maddox, solicitor, against George F. Rich¬ 
ardson and Samuel A. Drury, defendants (Ree., p. 1). 

The bill alleged that William A. Richardson, who at 
the time of his death was chief justice of the Court of 
Claims, died at his residence in Washington, D. C., on 
the 19th day of October, 1896, having first executed a 
last will and testament, a copy of which was filed as an 
exhibit to the bill; that Judge Richardson left surviving 
him as sole heir at law” and next of kin a daughter, Isa¬ 
bel, intermarried with Alexander F. Magruder, and who 



5 


died intestate in the city of Washington leaving her 
rviving as sole heirs at law and next of kin the com- 

TcZi: had a,ways been residents the Distri ct 

The bill of complaint further alleged and recited numer¬ 
ous acts ,n support of the allegation that the permanent 
residence and home of Judge Richardson was at the time 
eath and long previously in the District of Colum- 
m. an not in the State of Massachusetts; that his 
we mg- ouse and real and personal property, aggre- 

trict' g f Vt 7 WardS ° f $300 ’ 000 ’ Were al1 in the Dis- 
tn of Columbia, except one or two parcels of unpro¬ 
ductive property in Massachusetts; that,notwithstanding 

e fact that Judge Richardson had abandoned his resi- 
denc Massachusetts, and could not longer be consid¬ 
er resident orcjtjzen of ^ ^ |h# ^ 

yielding to a rectal in the will, had caused the will to 
be probated in the Probate Court of the county of Mid¬ 
dlesex, Massachusetts, and had procured letters of admin- 

.stration to be issued to them out of said court, although 
as omicile and place of residence of Judge Rich- 
ar son was in the District of Columbia, and substantially 
all his property was in said District; that said Probate 
Court was in fact without jurisdiction in the premises, 
a not and could not have any authority or control 
a ever over said estate; that unless the complainants 
were protected in their rights they would be subject to 
inheritance and other taxes; that under the powers and 
authority contained in the will the defendants, as execu¬ 
tors hereof and trustees thereunder, would have full and 
absolute control over said property and estate until the 



complainants should attain the age of 23 and 26 years, 
respectively, and would receive and disburse large sums 
of money for the purposes in the will specified; that the 
complainants were advised that they were entitled to 
have the defendants account to the court whose juris¬ 
diction is thereby invoked, that is, the Supreme Court of 
the District of Columbia, in equity, for all the property 
and estate passing under said will, from time to time and 
as often as may be necessary, and that such an accounting 
would be a protection to the defendants in the execution 
of their trust, and that the complainants were informed 
that the said George F. Richardson had filed in the said 
Probate Court his resignation both as executor and 
trustee under said will. 


The relief specifically prayed for by the complainants, 
the appellants here, was: 

(1) For the construction by the court of the will of 
Judge Richardson, and that the rights of the complain¬ 
ants thereunder be ascertained and fixed by the decree 
of the court; 

(2) That an account should be taken of all the prop¬ 
erty and estate received by the executors and trustees 
under said will, and that the defendants, executors and 
trustees, should be required to file accounts from time to 
time showing what moneys they receive and the disposi¬ 
tion thereof; 

(3) That a fit and proper person should be appointed in 
the place and stead of the said George F. Richardson to 
carry out and perform the wishes and intent of the said 
William A. Richardson as set forth in his will, if it 




should be ascertained that he had filed his resignation 

as executor and trustee, or if he declines to act as such 
(Kec., pp. 1 to 5). 

No proceedings were taken under this original bill 
but on the 6th of March, 1899, an amended bill was filed 
y e same complainants, represented by the same 
sol,c,tor the same in its general scheme and averments, 
but omitting George F. Richardson as a defendant, and 
alleging that although George F. Richardson qualified as 
one of the executors of the will at or about the time of 

f Pr ° bate * n Massachusetts he did not undertake to 
per orm any duty as executor beyond attending to the 
routine proceedings in the Probate Court, and that the 
entire care, custody and management of the estate had 
devolved upon the defendant Drury, who from the date 
of the probate had had in his keeping and then had all 
the money, securities, and other assets of the estate ex¬ 
cept only the household furniture, and had disbursed all 
he moneys paid out in the settlement of the estate and 
the maintenance of the complainants, and that said 

George F. Richardson had declined in writing to act as a 
trustee of the estate. 

An additional averment was made in the amended bill 
•a a ter the death of Judge Richardson the defendant 
Drury had bought in at foreclosure sales a number of 
pieces of real estate in the District of Columbia upon 

which taxes were chargeable against the estate under 
the laws of the District of Columbia. 

The same relief was asked for against the defendant 
Drury as executor and trustee as had been asked for in 
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the original hill against the defendants, George F. Rich¬ 
ardson and Samuel A. Drury, and it was asked also that a 
tit and proper person should be appointed in the place 
and stead of the said George F. Richardson to carry 
out and perform the wishes and intent of the testator 
as set forth in his will, and that in the meantime the 
defendant Drury be restrained from paying out any 
money in his hands belonging to the estate as for dues, 
taxes, or other charges to the State of Massachusetts 

(Rec., pp. 5 to 9). 

On the 11th day of March, 1899, a few days after the 
amended bill was Hied, the defendant Drury filed his 
answer admitting all the material averments of the 
amended bill, and stating: That for many years prior to 
the death of Judge Richardson the defendant and one 
John T. Arms, with whom the defendant was associated 
in business, had charge of the investments of money for 
Judge Richardson, a large part of them being in what 
are called second trust notes, and that after Judge 
Richardson's death it had become necessary to purchase 
at foreclosure sales many parcels of real estate in the 
District of Columbia, fifteen or twenty in number, in 
order to save the loans made thereon which were secured 
by second mortgages, and that many thousands of dol¬ 
lars of the funds of the estate had thus been converted 
• int0 real estate taxable in the District of Columbia, and 
expressly admitted and declared that from the time 
Judge Richardson’s will was probated he, the defendant, 
had received, disbursed, and was responsible for the 
moneys paid out and expended, and then had in his pos¬ 
session all the personal assets of the estate except the 
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Rented t ’ a ' ,d ^ WaS wi,,in S a " d «on- 

" l ° t aCC ° Unt t0 the cour ‘ ^ which his answer was 

behalM 7 ° ther C ° Urt haVing ^“‘ion in that 
•If, for all moneys and other property received by him 

as executor and trustee, and to thereafter further account 
, )r0 p er ,me t0 time and as often as might be necessar y or 

The defendant stated also that at the time of Judge 
Richardson s death Judge Richardson’s will was in hfs 
e defendant's possession, and that after the fune^l’ 

„ Wl WaS handed t0 Jud ge Richardson’s brother, 
eorge .. Richardson, who stated to the defendant that 
t was his brother’s wish that his will should be pro¬ 
bated in Massachusetts and his estate there admin¬ 
's ere, and that he, the defendant, therefore consented 
° ,,robate and administration in Massachusetts. 

He consented also that some fit and proper person 
s ould be appointed by the court to act as trustee along 
with himself, the defendant, in the place and stead of 
the said George F. Richardson (Rec., PP . 14, 15 and 16). 

On the first day of April, 1899, the decree referred to 
the decree appealed from, appointing Samuel A 
Urury and Samuel Maddox trustees, was entered. 

As this decree, which was sought by the complainants, 
e defendant and the trustees, is the basis and defini¬ 
tion of the powers of the trustees, it is set forth in full 
as follows: 

“This cause coming on for final hearing on the 
•mended bill, ,b, ,„s.er defend,*, ”,u,, 
thereto, and the proofs taken in support thereof, 
and being submitted without argument and duly 



considered, it is, thereupon, this 1st day of April, 
A. D. 1899, ordered that the restraining order 
heretofore passed in this cause be, and it is 
hereby, continued till the further order of the 

court : 

“And it appearing to the court that the late 
William A. Richardson was last domiciled in the 
District of Columbia, and that the sole benefi¬ 
ciaries under his last will and testament bearing 
date the 9th day of August, A. D. 1895, his 
grandchildren, the infant complainants herein, 
have always lived, and are now living, in said Dis¬ 
trict, it is, the day and year aforesaid, adjudged, 
ordered and decreed that Samuel A. Drury and 
Samuel Maddox, both of said District, be, and 
they are hereby, appointed trustees to perform 
the trusts created in and by said will, and author¬ 
ized and empowered to receive from the execu¬ 
tors named in said will all the property whereof 
the said deceased died seized and possessed, pro¬ 
vided, nevertheless, that the said Samuel A. 
Drury and Samuel Maddox shall first give separate 
bonds in the penal sum of twenty-five thousand 
dollars, each, with one or more sureties to be 
approved by this court, conditioned for the 
faithful discharge of their duties as such trustees. 

By the Court: Chas. C. Cole, 

Asso. Justice 

(Rec., pp. 16 and 17.) 

The Proceedings of the Trustees After Their Appointment. 

When the decree of April 1st, 1899, was entered the 
trustees at once gave bond and entered on their duties, 
abou, .h, «h .. April, .8.9, <h« 

Samuel A. Drury and George F. Richardson, addressed a 
petition to the Probate Court at Cambridge, Mass., 
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visions of thr^ii" IrrewVjtheVenefi^ •“* ^ ^ 

i»g that the will had beeVpwbliTd inSiSt ' 

“accident and mistake” and should h J f aChuSetts b y 
in the District of Colnmh' been probat ed 

executor, k , C ° ,Umb,a ’ and Paying that they the 

i ;i:r;r ,he i ™- ^ “ ! 

- Columbia, h “• 

trustees be discharged from further respons^" 

The guardian in writing requested that the !• 
he granted, and on the Hthdayof April 18 oo p , " 

Court entered a decree referring to"L De !’ 

a " the trust fu " da of the estate and tatiiT U t -° 

appeared to the satisfaction of the cour th r m “ 

of the District of Polnmi • ba ^ the laws 

strict ot Columbia secured the due ne P fnr„ 

° r direct,,| ” 

-^r:rs"r;:;r d -" 

•i ine trust fun ds of the * . 

Paul over to the trustees, all of the property > 

Personal, of which Judge Richardson died lei 
possessed, and all G(J seize( ^ and 

»t..r the deal " ud ’ dd ‘ 7 n 7 nd «»*. 

i i i Judge Richardson, excenf i i 

had been paid out, expended and disposed of h t 
fendant Drury, remained and were in the b ^ de ‘ 
exc usive control of the defendant Dru^y bTh" n° n a P d 
of Columbia. y n llle Strict 


No reports, accounts or statements of any kind were 
made by the executors, or either of them, to the Pro - 
bate Court between the time ot the probate of the will 
and the issue of letters of administration, in November, 

1896, and the order to transfer the trust funds to the 
trustees, made by the Probate Court on the 11th day of 
April, 1899, except the filing of an inventory in February, 

1897, showing personal estate of the appraised value of 
$328,124.57, exclusive of doubtful notes and notes ol no 
value and amounting to $88,614.<8, and real estate of 
the appraised value of $39,800, the total appraised value 
of the estate, excluding bad and doubtful debts, being 
$367,924.57 (Kec., pp. 83, 84 and 85). 

On the 23d or 24th of April, 1899, nearly a month 
after the entry of the decree appointing the trustees, 
the defendant Drury, with the aid or with the knowledge 
of his cotrustee, from the accounts and books in his 
possession in Washington, prepared, or had prepared, or 
aided in preparing, the original of a paper, a copy of which 
appears in the record (p. 88), purporting to be the first 
and final account of the executors , Samuel A. Drury 
and George F. Richardson, to the Probate Court at Cam¬ 
bridge for the period beginning with the 24th day of No¬ 
vember, 1896,and ending with the g4th day of April, 1899. 

The manner in which the account was made up, the 
data from which it was constructed, and the purpose 
which it was made to serve, will be hereafter noticed. 

In it the executors charged themselves with property 

received and constituting the estate amounting to $415,- 

* 

458.37, and they claimed credit for the same amount for 
“payments, charges, losses, and distributions.’’ 




It showed the expenditure by the executors, without 

par 'culars for real estate, and in respect of trust estates 

) u< ge Richardson, and for investments in trust 
notes, of over $200,000. 

It contained eight items of credits described as money 
ant property paid, delivered, and transferred to Samuel 

theS° X a " d SamUel ADrur y, trustees, appointed by 
the Supreme Court of the District of Columbia.” 

The amount of the eight items of property thus deliv- 

.’ hc ‘ Ug the negate $300,031.71, the trustees 
receipted for on the face of the account, acknowledging 

as trustees that they had received the property set forth 
in the said eight items. 

The account was signed by Mr. Drury as executor and 
verified by him on the 24th day of April, 1809, and on 
he face of the account was written the following request 
to the Probate Court signed by the trustees: 

/ r .T h f “ nde rsigned, being all persons interested 

(Isabel R. Magruder, the daughter of the said 
. ' , Iam A ' H'ehardson, having died in April, 1898), 

thaTft, exanilne< * the foregoing account, request 

notice ^ Same "‘ ay be allowed without further 

Alexander R. Magruder, 

Isabel R. Magruder, 

by their guardian, 
Alexander F. Magruder. 

Samuel Maddox, Trustee. 

Samuel A. Drury, Trustee .” 

(Rec., p. 89.) 

The account was signed by George F. Richardson, ex¬ 
ecutor, and verified by him on the 24th of April, and on 
the 25th of April, 1899, the judge of the Probate Court 
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approved the account, reciting in the decree that all per¬ 
sons interested therein having consented thereto in 
writing, and no objection being made thereto, and the 
same having been examined and considered by the court” 
(Rec., pp. 88 to 91). 

The property formally receipted for by the trustees 
remained where it had been, in the possession of Mr. 
Drury, in the District of Columbia. 

No copy of the account or report, or information con¬ 
cerning it, was given by the trustees to the equity court, 
whose officers they were, until the recent hearing before 
the auditor. 

No report was ever made to that court by the execu¬ 
tors, or bv Mr. Drury, trustee under the will, or by Mr. 
Drurv and Mr. Maddox, trustees by appointment, as to 
what the estate consisted of at the time of Judge 
Richardson’s death, nor as to the dispositions made 
thereof by Mr. Drury after the will was probated and 
before the 24th of April, 1899. 

In the following October, on the motion of the com¬ 
plainants, an order was entered in the equity court re¬ 
ferring the case to the auditor— 

“to ascertain and report the amount and charac¬ 
ter of the estate, real and personal, whereof the 
late William A. Richardson died seized and 
possessed, and to state the account of the execu¬ 
tors and trustees under the will of said deceased 
(Rec., p. 17). 

That order and the decree of April 1, 1899, so far as 
they applied to the entire estate of Judge Richardson 
and the account of the executors and the account of 
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rury as trustee under the will, were never executed. 
The position then apparently taken by the trustees, 
and certainly that now taken and strenuously main¬ 
tained by them, is that no liability devolves or has 
devolved upon them or upon Mr. Drury to account for 
any of the property of the estate except the real estate 
and that which was turned over to them by the execu- 
ors nor for anything that was done or omitted by 
Mr. Drury prior to April, 1899; that the approval of the 
executors' account by the Probate Court, on the 25th 
of April, was and is a complete exculpation and exclu¬ 
sion of the trustees from all liability to account for 
property except the real estate and what they received 
rom the executors, and that the decree of the Probate 
ourt was final and conclusive, and that the auditor had 
not and has not, nor had nor has the equity court, any 
jurisdiction or right to inquire into any of the matters 

e ermined by the decree made by the Probate Court on 
the 25th of April, 1899. 

That is the contention of the trustees; that is the 

finding of the auditor; that is, apparently, the conclu- 

s.on of the court below, although no opinion, written or 
oral, was given. 

Proceedings of the Trustees After their Appointment in 

Respect of Property For Which They Admit Them- 
selves Accountable. 

In their first account the trustees charged themselves 
wi principal personal estate received from the execu- 
tors amounting to $270,209.04 and with some twenty- 
eight pieces of real estate (Rec., pp. 22 and 23) 

On the 18th of April, 1906, on the petition of Alexander 
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R. Magruder, presented and filed by Mr. Maddox, 
the equity court appointed Mr. Magruder cotrustee 
with Mr. Drury and Mr. Maddox, in compliance with the 
request or recommendation made in his grandfather’s 
will; but he, like his uncle, Mr. George F. Richardson, 
took no active part in the business of the estate, as 
hereinafter explained. 

The trustees, Mr. Drury and Mr. Maddox, continued 
in the possession and management of the real and per¬ 
sonal property belonging to the estate,as shown by that 
account, collecting rents, making and changing invest¬ 
ments, and from time to time presented their accounts, 
five in number, which were referred to the auditor and 
approved by the court, until the time drew near when 
Alexander, one of the beneficiaries and complainants and 
an appellant here, would become entitled under the 
terms of his grandfather’s will to have conveyed to him 
one-half of the estate. 

Prior to January, 1909, timely notice was given to the 
trustees that a division of the trust property and the 
conveyance of one-half thereof to Alexander would be 
insisted on. 

The trustees thereupon filed their sixth account, which 
became their final account, to and including January 1/, 
1909 (Rec., p. 91), and the case was referred to the aud¬ 
itor to state the trustees’ account as of that date (Rec., 
p. 27). 

Much time and labor were given to ascertaining and 
deciding how the great number of properties, securities 
and promissory notes constituting the estate could be 
fairly separated into four lots or apportionments of 



equal value, two to be conveyed to the said Alexander 
one to Isabel when she became entitled to one-half of her 
s are m April, 1909, and one to be held in trust for 
e unti she became entitled thereto in April, 1912. 
inally plans for the division and schedules and allot- 
men s were prepared by two competent and disinterested 
persons, and were accepted by the complainants, and 

PP V2XI) t0 bC SatiSf8Ct0ry t0 the trus tees (Rec., 

The total estimated value of all the property described 

" tHe SChe<luleS a,ld made ^e basis of the division and 
apportionments was $261,202.21, excluding a sum of 
money then in the hands of the trustees. 

<>n the 9th of July, 1909, a decree was entered in the 
c-nit relow with the assent, but not with the express 

eonsent 0 , the trustees, distributing and taking out of 

>< .im s of the trustees the entire trust estate (except 
e money remaining in their possession and the prop¬ 
erty of the Rliza C. Magruder trust, presently to L re- 

UW h n d Pr ° Viding thRt the pr °P er ‘y described in 
le, ‘ "tments, constituting one-half of the estate 

should be conveyed to Alexander, and that in one of the’ 
a otments (one-fourth of the estate), to his sister Isabel, 

and th V 't n - mean ‘ ime att8ined the a « e 23 years, 

e^L) t "\r\ thC a " 0tments ^ne-fourth of the 
r ate), to the American Security and Trust Company, 

Mee, in the place and stead of said trustees, to hold 

P '!' tn,St for ,sabel under the terms of her 

grandfather s will until she shall attain the age of 26 

years, April, 1912 (Rec, pp. 33 to 37). 

The^livision and conveyances authorized and directed 



18 


by this decree were duly executed, leaving no property 
belonging to the estate in the possession of the trustees 
except a sum of money specified in the decree, and the 
property pertaining to what was termed the Eliza C. 
Magruder trust. 

In respect of the money so reserved, $11,187.78, the 
decree provided that it should be held by the trustees 
until the settlement of their accounts and the ascertain¬ 
ment of the amounts due them for compensation and 
commissions (Rec., p. 36). 

On the 3d of February, 1910, after the death of Colonel 
Payne, an order was passed by the court below referring 
the cause to the present auditor to state the final account 
of the trustees and to “ report such commission or com¬ 
pensation to the trustees as may be appropriate and 
proper” (Rec., p. 37). 

In their previous accounts the trustees had been 
allowed and paid a commission of 10 per cent on the 
income from the estate, and also a commission on the 
sale of certain real estate, and other fees and charges 
appearing in the accounts. 

At the hearing under the reference last referred to, 
the trustees claimed for the first time that they should 
be allowed a commission on the body or principal of the 
estate without describing their precise claim. 

The auditor refused to charge the trustees, or the 
trustee Drury, or to inquire into certain gains alleged to 
have accrued to the trustee Drury through the purchase 
by the trustees with the funds of the estate of a great 
number of promissory notes from the firm of Arms 
& Drury, and refused to charge the trustees, or the 
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trustee Drury, with a large sum of money, to wit, $18,800, 

paid by Drury to himself and counsel as compensation 

out of the funds of the estate, after his appointment as 
one ot the trustees. 

.After a review of all the prioraccounts of Mr. Drury and 
Mr Maddox and after the personal examination of their 
books, the auditor found that the trustees are entitled 
to a commission of ten (10) per cent on the net income 
co ected, and of five (5) per cent on the principal of the 
personal estate which came into their hands, which he 
decided amounted to $ 313 , 321 . 34 . 

The auditor found that of the moneys due them for 
commissions, the trustees had been paid $15,218.47, and 

that there is still due the trusts • • 

.. , . ne trustees for commissions 

$14,048.42, which is payable out of the sum of $14 897 34 
now the hands of the trustees, in cash, and that there’ 

-s Payable to the complainants, the appellants here, out 
of the cash in the hands of the trustees the sum of 
$800 92, as being the remainder of their grandfather’s 
estate under said decree of distribution (Rec.,pp. 46 and 
Addition to Rec., p. 9, Schedule G). 

The auditor filed his report on the 16th of March, 

’ and with it his own statement of the trustees' ac¬ 
count and numerous accompanying schedules and the 

testimony taken before him (Rec., pp 37 to 82; addition 
to Rec., pp. 2 to 12). 

The complainants, the appellants here, filed exceptions 

125 to a i3l') t0r S reP ° rt ’ f0Urteen in numbe ' (Rec., pp. 

The exceptions were severally overruled by the court 
below and the decree entered from which this appeal 
was taken (Rec., pp. 132 and 133). 




Assignment of Errors. 

1. The court below erred in decreeing that the excep¬ 
tions taken by the complainants, the appellants here, to 
the report of the auditor, are and each of them is insuf¬ 
ficient to require the recommitment of the case to the 
auditor, and in decreeing that said exceptions be sever¬ 
ally overruled (Ree., p. 132). 

2. The court below erred in decreeing that the report 
of the auditor be finally ratified, confirmed and approved, 
and in directing the trustees, Samuel A. Drury and Sam¬ 
uel Maddox, to make distribution of the trust funds 
remaining in their hands as such trustees in accordance 
with the said report of the auditor (Rec., p. 132). 

3. The court below erred in decreeing that upon the 
filing in this cause of their vouchers showing the distri¬ 
bution of the remaining trust funds in accordance with 
the auditor’s report, the trustees be discharged from 
their office of trustees under their appointment as 
trustees in this cause (Rec., p. 132). 

4. The court below erred in overruling the exceptions 
to the auditor’s ruling that the duty and liability of the 
trustees to account in this case extended only to the 
estate and property delivered and turned over to the 
trustees and that receipted for by them on the 24th day 
of April, 1899, and that the auditor had not and the 
court below had not jurisdiction in respect of the ac¬ 
counts and the doings of Mr. Drury as trustee under the 
will of Judge Richardson (Rec., pp. 38 and 39; Excep¬ 
tions 12 and 13, Rec., p. 131; Decree, p. 132). 
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to thl T ” Werred in 0VerrU,ing the e«eptio„ 
to the auditors ruling that the trustees are not charge¬ 
able with the sum of $18,800, or any part thereof, paid to 
themselves by the trustees out of the trust funds after 

. °' th6,r app0intme "t as trustees and retained 

> them as compensation for services performed by 

iem, ut not as trustees, which were not approved by 
>e court and for which they obtained credit in their 
rs account as trustees by admitted mistake, and in hold- 

f ‘ C Sa ' d payments and ‘he sum so received and 
re simd by the trustees could not be taken into consid¬ 
er ion y the auditor in determining what fees and 
compensation should now be paid to the trustees (Report 

of auditor, Rec., pp. 38 and 39; Exceptions 4 and 5- 
Decree, p. 132). ' 

t ;- h The C .° Urt be '° W ^ in overru| ing the exceptions 
t the auditor’s ruling that the trustee Drury is not, 

e rustees are not, chargeable with any of the 

gams or moneys that inured to the benefit of the trustee 

rury as a member of the firm of Arms & Drury, from or 

)v reason ol the purchase by the trustees from Arms & 

7 ry and Wlth the moneys <> f ‘he estate of promissory 
»o es to be held as investments for the estate at prices 

and for sums greater in amount than those paid by said 
hrm, and the exception to the auditor’s ruling that the 
Plaintiffs, the appellants here, are not to inquire of said 
trustee Drury, or of said firm of Arms & Drury, what 
the said firm paid for said notes, and that the cost of 
the said notes to Arms & Drury was entirely unimpor¬ 
tant and immaterial in determining what compensation 
is now due the trustees (Report of Auditor, p. 42; Excep- 



tion to Report, pp. 6, 7, 8, and 9: Rec.,pp. 130 and 131; 
Decree, p. 132). 

7 The court below erred in overruling the exception 
to the auditor’s finding and ruling that the trustees are 
entitled to a commission of five per centum on the sum of 
$313,321-34 as being the principal of the estate and to a 
commission of 10 percentuin on the net income from the 
estate collected by the trustees (Report of Auditor, 
Rec., p. 42, Schedules, addition to Rec.; Exception to 
Rep. 1 & 2, Rec., p. 129, and Decree, Rec., p. 132). 

8. The court below erred in decreeing that upon the 
payment and distribution by the trustees out of the 
moneys in their hands, amounting to the sum of 
$15,496.42. of the sum of $14,046.42 to the trustees as 
their commissions (in addition to what they have here¬ 
tofore been paid), and to the appellants of the sum of 
$850.92, and upon filing proofs of their payments, the 
trustees will be entitled to be discharged from their 
office (Rec., p. 132; addition to Rec., pp. 8 to 11). 


Points of Fact and of Law, and Argument, in Respect 
of the Propositions or Questions Above Stated 
and to Which the Assignment of Errors Relates. 

|In this argument the term "appellants’ will mean 
the complainants in the bill of complaint and the bene¬ 
ficiaries under the will. 

The term “equity court” will mean the Supreme Court 
of the District of Columbia holding a term in equity.] 
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“• » f **«*■-'«'**•*-r,.bmtt, « 

' • “ “» E<l"ity Cm lor ,11 the 

p»pm, Which Join, Rlchmteon Die Stoj J 
Possessed and their Neglect to Account. 

The averments of the bill of complaint and of the 
answer are so explicit, and the terms of the decree of 
e equity court of April 1, 1899, are so plain, and the 
purposes of the suit are made thereby so con¬ 
spicuous, that there ,s no room for doubt that it was 
considered by all the parties to the suit and by the 
equ. y court and by the trustees appointed by that 
court that the proceedings in the Probate Court in 
Massachusetts were begun there by mistake and 

through misapprehension; that that court was without 

jurisdiction .n the premises; that the will should have 
been probated in the District of Columbia; that it 
was the purpose of the bill to enforce the trusts speci 

\ *n the will and to protect the rights of the complain¬ 
ants thereunder; to transfer the administration of the 
estate to the District of Columbia, and to report to the 
equity court what the estate consisted of at the t; 

of Judge Richardson, death, and what had ^ 

by Mr. Drury, as executor, in respect of the property of 
the estate, real and personal, which had been in Sis pos 
session for more than two years and a half, and for which 
he had rendered no account to the Probate Court 
The action of the equity court in entering its decree 
was based upon its finding that the decedent was dl ! 
cited in the District of Columbia at the time of his death; 
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that the beneficiaries were living in the District of Co¬ 
lumbia; that all the property of the estate, real and 
personal, was in the District of Columbia; on the admis¬ 
sion, in the answer of Mr. Drury, that all these tacts 
were true; and that he was willing to account to the 
equity court as often as required (Rec., p. 16). 

It is now the contention of Mr. Drury and of his co¬ 
trustee that the equity court had no jurisdiction of Mr. 
Drury as executor, nor of his accounts, nor of his pro¬ 
ceedings, nor of the property in his possession as ex¬ 
ecutor , prior to April 25, 1899, and that whatever 
liability was imposed by the decree of the equity court 
of April 1, 1899, on Mr. Drury as executor , and on the 
trustees in respect of Mr. Drury’s dealings with the es¬ 
tate as executor, they were absolved therefrom by the 
decree of the Probate Court, entered April 25, 1899, 
approving the account of the executors. 

In this contention the trustees have been sustained 
bv the auditor and by the equity court. 

This surprising change of attitude by the trustees since 
their appointment has perhaps been occasioned by the 
singularly complicated relations that have existed be¬ 
tween the trustees themselves and between them and the 
beneficiaries and the Probate Court and the equity court 
and the firm of Arms «& Drury, brokers, and by the con¬ 
flicting interests they have represented, and particularly 
bv the fact that Mr. Drury was executor and trustee un¬ 
der the will. The change first became known to the bene¬ 
ficiaries at the hearings before the auditor in respect ot 
their final account and compensation. 

Whether or not, in view of all the facts shown by the 




record, the trustees could be heard in the equity court to 
question or dispute or explain away the decrees and 
or ersof that court which have not been rescinded but 
have not been obeyed, wil, hereinafter be considered 
seems desirable to inquire, first and with reference 
ie ( ecree ol the equity court and its orders what 

-re t he 1(iicja| powers> ^ ^ ^ 

equity court over the subject-matter of the bill of 
omplamt and over the parties thereto, and what we,e 
the powers an,I what was the jurisdiction of the Probate 
ourt ... Massachusetts in respect of the estate of Judge 
Richardson, and what were the relations, the duties and 
>< o ,ligallons to that court of the trustees and of’ Mr 
Drury as executor and trustee under the will. 

The exclusive jurisdiction of the equity court over the 
<> proper y of the estate in the District of Columbia 
ant is jurisdiction over and to enforce the trusts’ 
created by the will and its jurisdiction over Mr Drury 
a resident ot the District of Columbia and in actual p„ s 

session of all the property of the estate, real and pe, 
sonal, can not be questioned. 

As was said by Justice Morris in delivering the opinion 

i, c e ;r;; tlie , cas ? ° f p,umb 2 APP . 

■ C., lob, 16b, and with reference to the assertion that 
the administration of the estate of a deceased ners 

-««* *».«. ..i. r I 

D«tn« o, Columbia, “we j, „„„« 

author,ties support of a proposition so element.*.” 

ti t 7 S p \* m ‘ tted as a P ro P°sition, also elementary 
hat the Probate Court in Massachusetts had absolutely 

no jurisdiction over the trusts created by the will n or 



over the trust property and its administration, nor over 
the disposition of the real estate in the District of Co¬ 
lumbia, and that the duties and powers of the executor 
under the will and the letters of administration and his 
obligations under his bond related solely to the admin¬ 
istration of the estate within the narrow limits of the 
jurisdiction of a court of probate, to the payment of 
debts and legacies and the use of the assets anil the 

income of the estate for that purpose. 

The executor had no right to keep open and continue 
the administration beyond the period fixed by law, if 
there was a law defining the period, or to continue in¬ 
definitely the administration against the interests of 
devisees and legatees. 

All the assets of the estate, real and personal, in Mr. 
Drury’s possession, other than those involved in the ad¬ 
ministration in the Probate Court, and all that remained 
in his possession after the payment of debts and legacies, 
were in his possession and held by him as trustee and he 
was accountable therefor as trustee, and he became 
amenable therefor to the equity court as trustee. 

This is indisputable, whatever may be said as to assets 
involved in the administration of the estate in the 
Court of Probate. 

To claim that Mr. Drury was exempt from liability to 
the equity court as trustee and in respect of the great 
body of the estate, because of the legacies and the few 
debts that were to be paid, requiring the disposition of 
but a small fraction of the assets, seems futile. 

The liability of Mr. Drury as trustee under the will, 
which can not be denied, is of itsell sufficient and of a 
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character to require a further accounting by Mr. Drury 

asmuch as he has never made any accounting to the 

equity court nor any real accounting to the Probate 
Court. 

Hut the inquiry remains, what judicial power had the 

cqu.ty court to require Mr. Drury to account to it as 
executor? 

The general jurisdiction of courts of equity over exec- 
administrators is established and well under- 

In the case of Payne vs. Hook, 7 Wall., 425, 431. the 
supreme Court said: 


It is, however, well settled that a court of 
chancery, as an incident to its power to enforce 
trusts, and make those holding a fiduciary rela¬ 
tion account, has jurisdiction to compel executors 

and administrators to account and distribute the 
assets in their hands.” 


1 he origin and character of this general jurisdiction 
o chancery is stated in Pomeroy’s Equity Jurisprudence, 

° ' 1 § 106 (2<J Ed >> under ‘he heading “Executors 
and Administrators—Estates of Deceased Owners,” as 
follows: 

“The theory of trusts express and implied hav¬ 
ing been established, it was easily extended to 
certain other analogous subjects which were thus 
wrought within the equitable jurisdiction. One of 
the most important of these was the administra¬ 
tion of the estates of deceased persons. The rela¬ 
tion subsisting between executors and adminis¬ 
trators on the one hand, and legatees, distributees 

and creditors on the other, has so many of the 
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features and incidents ol an express active trust, 
that it has been completely embraced within the 
equitable jurisdiction in England, and also in the 
United States, where statutes have not interfered 
to take away or to abridge the jurisdiction. . . . 
This jurisdiction at length became firmly estab¬ 
lished and practically exclusive on this ground of 
trusts; that the relation between the executor or 
administrator and the parties interested in the es¬ 
tate is virtually one of express trust, which equity 
has always the power to enforce. . . . Although 
the general jurisdiction of equity over the subject 
of administrations is thus practically,and even in 
some instances expressly, abolished in so many 
states, still the jurisdiction remains in all matters 
of trust created by or arising from the provi¬ 
sions of wills; and thus a large field is left for 
the exercise of the equitable jurisdiction in the 
construction of wills and in the determination and 
enforcement ol equitable rights, interests and 
estates created and conferred thereby. 


The jurisdiction referred to is in many States modified 
by statutes extending the jurisdiction of the probate 
court and may be modified and restricted by special 


facts and conditions which create special equities which 


the court ol chancery will protect. 

In the District of Columbia it is provided by the Code 


that the equity court 

“shall have jurisdiction ol all causes heretotore 
cognizable in equity and ol all petitions for 
divorce, except where the relief sought is hereby 
authorized to be given by the probate court only, 
and shall have the special powers hereinafter 
provided” (Code, sec. 85). 
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No exclusive statutory jurisdiction such as would ex¬ 
clude equity jurisdiction is granted to the probate 
court to enforce trusts or construe wills or to settle 

ceounts. In the grant of power to the probate court it 
it expressly provided: 

“That the jurisdiction of said Probate Court 
sha I not be exclusive of the jurisdiction of the 
*.'< e (| u.tv court to entertain suits by legatees or 
next ol km against executors or administrators 

or by wards against their guardians for an account- 
ting (Code, sec. 119). 

In the case of Johns vs. Herbert, 2 App. I). C., 4*5, 

w ic was an appeal from a decree sustaining a demurrer 

to a bill ,n equity Hie,I in the District of Columbia 
against a defendant executor appointed in Virginia, this 
court, through Mr. Justice Shepard, said (p. 496): 

“The demurrer seems to have been sustained 
upon the ground that as the defendant Herbert 
IS 8n exe ®utor appointed by the court of Fairfax 
county, \ irginia, where the will was admitted to 
pro ate, he can not be sued as such and brought 
o an accounting in this court, simply because he 
y be found in this jurisdiction. It is an estab- 
ished principle of law that an executor or admin- 

ha a T !’ e S, ' ed another Jurisdiction 

than that in which the administration of the estate 

v . . pend, " g > [ or an accounting, or for acts in¬ 
volving the administration of the estate, or the 
assets thereof in his hands as such executor or 
administrator. Vaughn vs. Northup, 15 Pet 1 - 
Bateman vs. Plumb, ante, p. 156. 

iS ,U>t “ SUit f ° r the acttlcment of the 
, ' ere ,s no controversy as regards the exec¬ 
utor s account. There does not appear to be any 
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question of the right of any creditor. Some sixteen 
years had elapsed since the probate of the will. 
From the statement of the terms of the will 
contained in the bill, it would appear that de¬ 
fendant Herbert stood in two relations to the 
testator; first as executor for all the purposes of 
administration, and second as trustee for the 
benefit of his legatees, after the estate should be 
closed, and until the death of Mary Johns. The 
lapse of time, the facts alleged in the bill, all go 
to show his assent to the trust created in him by 
the legacy. Dix vs. Burford, 19 Beav.,409; 1 Lewin 
on Trusts, 205; Wheatly r*. Badger, 7 Pa. St., 459. 
As a trustee of the legacy, then,and not as execu¬ 
tor of the estate, he is amenable to suit in the 
courts of any jurisdiction within which he may 
be found.” 

It is deemed unnecessary to discuss further this point 
with reference to other adjudicated cases, in view of the 
facts and occurrences disclosed by the record which ap¬ 
pear to afford special and conclusive reasons why the 
jurisdiction of the equity court over Mr. Drury in respect 
of his transactions while he was executor should be up¬ 
held and why he should not be allowed to escape ac¬ 
countability to the equity court by the declaration that 
he was merely an executor. 

In Davis vs. Morris Extrs., 76 Ya., 21, 29, a chancery 
suit against the Virginia executors of a resident of 
Virginia who had been trustees under a Mississippi will, 
the court, speaking of the general rule that an executor 
is accountable only to the court appointing him, said: 

“But there are several exceptions to this rule 
recognized in this State. . . . These and other 




authonties which may be cited show there is no 
inflexible rule on the subject. It is not so much a 
question of jurisdiction as of sound judicial dis¬ 
cretion depending in a great measure upon the 
equities of the case presented to the court, 
it is however, unnecessary to discuss that ques¬ 
tion for the rule laid down by the learned judge 
with respect to foreign executors and administra¬ 
tors does not necessarily apply to trustees in a 
case like the present. .Mr. Morris did not qualify 
as trustee in the courts of Mississippi nor did he 
give any bond there for the faithful discharge of 
his duties He derived his appointment from the 
will of Christopher Morris, and he voluntarily 

assumed the execution of the trusts therein 
mentioned. 

The court after considering the proceedings of the 
executor and trustee held the jurisdiction of the Vir¬ 
ginia court sustainable upon numerous authorities. 

Consider the proceedings of the executor in this case. 

iTom the time of the probate of the will until after 

(ecreeof the equity court nothing whatever was 

done by the executors or either of them as executors 
except to give bond. 

During all the intervening time all the business of the 
estate and all the property of the estate was in the pos¬ 
session or control of Mr. Drury, the other executor tak- 
ing no part therein. 

Mr. Drury made no report of the payment of debts or 
egacies or of the receipts of assets or income. 

He made no distinction between his acts as executor 
and as trustee. 



He kept no separate accounts and made no effort to 
close the administration. 

He kept apparently but one account, which showed 
that the personal property of the estate in his posses¬ 
sion amounted to over $400,000, that the amount of the 
debts was small, that he had collected tens of thousands 
of dollars and had invested tens of thousands of dollars 
in the purchase of notes and securities as investments 
of the funds of the estate, and had paid out tens ot 
thousands of dollars to obtain the release of property 
from first mortgages and had bought twenty or more 
pieces and parcels ol land in the District of Columbia 

with the money of the estate. 

In answer under oath to the bill of complaint, on the 
11th of March, 1899, having up to that time made no 
report and rendered no account to the Probate Court, he 
declared his willingness and consent to account to the 
equity court for all money and other property received 
by him as executor and trustee and to further account 

from time to time (Ree., p. lb). 

After being appointed trustee by the decree of April 1st, 

1 S99, he joined with the other executor in asking as 
executor the Probate Court to order the payment to 
himself and Mr. Maddox, trustees appointed by the 
equity court, of the trust funds of the estate, and that 
upon such payment being made they should be dis¬ 
charged by decree of the Probate Court (Rec., p. 85); 
ami thereupon the Probate Court on the same day 
passed an order directing the payment of all the trust 
funds to the trustees with the declaration in the order 
that it appeared to the satisfaction ot the Probate 
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Court that the laws of the District of Columbia “secure 
'he due performance of said trust ” (Rec., p. 88). 

This order closed the relations of the executors to the 
1 robate Court. Mr. Drury, being then as he had pre- 
ious y been in the actual possession and control of the 
•rust funds and of all the property of the estate over 

Wh ' ch lrom the time of Judge Richardson’s death he had 
asserted and exercised unrestricted and undisputed 
authority, the ’“payrngout” of the trust fund and prop¬ 
erty was complete, and left Mr. Drury in a position to 
comply with his consent and offer to account fully to 
• e equity court for the entire estate of Judge Richard- 
son and his dealings therewith. 

It can not be doubted that at that time and after the 
order referred to was made the trustees believed that 
whether the proceedings in the Probate Court were 

\ OI< ’ '’ 0,<lable - °r valid, the possession and administra¬ 
tion of the entire estate was vested in them with the 
o > igation on them, and particularly on Mr. Drury to re¬ 
port to the equity court and to account to it in respect 

o all the assets of the estate and the disposition made 
ot them. 


The next important occurrence was the preparation 

within a lew days by Mr. Drury with the knowledge of 

and ... consultation with his cotrustee of the “executors’ 

account,’’ which was verified by Mr. Drury as executor, 

am which Mr. Drury and his cotrustee in writing 

requested the Probate Court to approve without further 
notice. 

Thisjiccount was approved by the Probate Court on 





the 25th of April, 1809 (Her., pp. 88, 80). It purports to 
cover the period beginning November 24, 1896, and end¬ 
ing with the 24th day of April, 1899, and its contents 
and the request of the trustees for its approval and the 
receipt of the trustees for certain personal property 
therein designated are fully shown and explained in the 
statement at the beginning of this brief. 

The occasion for the preparation and presentation of 
this account and the manner of its preparation are ex¬ 
plained by Mr. Maddox in his statement before the audi¬ 
tor as follow's: 

“On the 13th of April, 1800, an order was passed 
in the Probate Court at Cambridge, directing the 
executors, Drury and Richardson,to turn over the 
funds and property of the estate to Drury and 
Maddox, trustees. 

“At that time there were pending in the court 
at Cambridge against the executors two suits for 
personal taxes, aggregating about $15,000, and for 
the years 1897 and 1808. The taxes there com¬ 
menced with the first of May of each \ ear, and Mr. 
Moody, who had charge of the defense of these 
suits and feared they would go against the execu¬ 
tors, strongly advised that the executors close 
their final accounts in Massachusetts before the 
1st day of May, when the right to tax for another 
year would attach. 

“So urgent did this seem that Mr. F. N. Weir, 
a lawyer of Lowell and an associate of Mr. George 
F. Richardson, wired, under date April 21st 
that he would be in Washington the following 
Sunday, the 23rd, and asking Mr. Drury to meet 
him that day at the Arlington Hotel. 

“Mr. Drury thereupon hastily prepared his ac- 
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count as executor, summarizing the property on 

hand estimated at $415 458 37 and ^ 

m -, 1A . , and showing all 

oneys paid out on account of the trust. 

The account as so made up was verified by 

; . 7 7 1 , Mr - Gt «W F Richardson, and pre 

Court » t ( l m H ! , er ’ °; Mr Weir ’ t0 the Crohate 

•lecreed thaT^he Re ’ T ° f A P ril il was 

,, 97) that the sa,d account be allowed ” (R ec ., 

„ J >m i,CC ° U " t ° f the exp cutors was an account in form 
} mere summary of gross valuations, without any 
designation or description of trust funds and of trust 

property, and was evidently made to show the executors’ 
account closed and settled by consent 

The account of the executors was never filed in this 
”7 n °; made k — ‘o the e„uity court until it was 
to”' uce* an<l referrCd t0at ,he hearing before theaudi- 

I'rom the death of their grandfather, in 1896, until the 

"7 Mme f ° r the divi -sion of the estate, the appel- 
an s ,,, respect of their interest as beneficiaries under 
• I were represented solely by their father as their 

thei r ,r r(liaM ’ ^ M " Madd0X as his and 
so i< itor, and by the trustees. No guardian ad litem 

Has appointed ... Massachusetts, and the care and protec¬ 
ts ol their rights were committed unreservedly to the 
persons named. 

This account and the approval of it by the Probate 
ourt, suggested by the pendency of the suits to which 

■ r. . a ( 0X re f ers and |n whjch he counsel, and in¬ 
tended to aid in the defense of the estate from the State's 

claims for taxes, are now interposed to defend the 



trustees from the appellants’ claim for an accounting by 
the trustees, and as limiting the accountability of the 
trustees to the items and amounts put into the account 
by Mr. Drury as personal property of the estate trans¬ 
ferable and transferred to the trustees. 

It is submitted that the account so prepared by Mr. 

Drury and approved by the Probate Court, at the request 
of the trustees, can not now be used by the trustees in 
their own personal interest to defeat one of the purposes 
for which the bill was tiled and to invalidate in part the 
decree and order to which they consented and which, 
indeed, thev were, active in procuring. 

ii. 

The Present Accountability of the Trustees for the Sum of 
$18,800, Withdrawn by Mr. Drury From the Funds 
of the Estate, After the Appointment of the Trustees, 
and Applied by Him to the Payment of His Own Serv¬ 
ices as Executor and to the Payment of Counsel. 

On the 24th oi April, 1890, one of the trustees, Drury, 
having been appointed on the first day of that month, 
in disregard and in defiance it would appear of the 
decree and order of the court appointing him, withdrew 
from the trust funds and property of the estate in his 
hands the sum of $18,800. and on that day and subse- 
quent days disposed of it in the following manner. 

To himself $14,600 for his own services as executor; to 
Mr. Maddox, $1,500 for his professional services in the 
two suits pending in Massachusetts, but not then deter¬ 
mined; to Mr. Moody, $1,500 for his services in the same 
cases; to Mr. Weir of Lowell, $1,000 for his services in 
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preparing the executors'acoo„„t.s and for attending to 

certa' ln C 1 r0l>atP * ° Urt at Caml) ridge; and $200 for 
certain expenses. 

These payments, which were never reported to the 

own LT T i ; deed ‘° the Pr " bate ^urt, nor made 

audUor I" 6 * Until “ ,e heari " K before ‘he 

auditor, were determined upon and made in such an 

unusua. manner and under such unusual circumsta^c^ 

1 rThat tT y * ° W, ‘ aCeOU, “ ° f them is * ive " i» full in 
he did may 110 misunderstanding as to what 

“Q- When and how did you actually receive that 

.o, ietulllly j 

Sunday 1 °" that Su " da >' ? A. On that 

Q. In what form did you get it into your per- 
sonal possession? J * 

Mr Maonax; How did what get in his 
personal possession 9 

!r ” re iM "■>' "”**«»'»»... 

that'Su'nTay 1 ? *” * lta >».— 

Q- \ es when that account was made up. A. The 
‘ ‘J 6 °‘ the accoui ‘t is the 24th of April, 1890. 

<-i- And the money at that time was in your 
possession. A. Yes, sir. • r 

fr,?' H 0V '/ e T tly ’ <li<l y °u segregate that amount 
rom the funds ol the estate and get it into your 

personal possession? A. There was no cash kept 



to pay it, so 1 took *13,000 of notes and *5,800 
in cash—a check. 

Q. What notes were those? A. A Haller tV 
Moore note of $6,000, a Cameron and Mauro note 
for $2,000, and the Theodore W. Bedford note 

for $5,000. . 

Q. And the cash? A. The cash was a check 

drawn to my order. 

q. On whom? A. My own check as executor, 

payable to myself. . 

Q. On what bank? A. On the Columbia 

National Bank. 

q The proceeds of the notes then, were yours 

when you collected them? A. Yes, sir. 

g. Did you give any receipt for that payment? 

A. 1 do not recollect, sir. 

0. What entry on your books appears in respect 
of the payment by you as executor, and the 
receipt by you individually of that amount? A. 1 
credited on the cash-book the notes tor their lace 
and accrued interest as if the money had been 
paid into mv hands as the executor, and on the 
other side I charged up the item of $1S,S0U as 
the allowance for fees, etc., in Massachusetts, 
q. When were those entries made? A. On the 

24th dav of April, 1899. 

(I What was done with the account when it 

was prepared here and verified by you and the 
other trustee? A. Now, again, it is only my 
recollection that Mr. Weir took that on with him. 
It was very material to get that account passed 
and get the money out of Massachusetts before 
we would be called upon to pay the assessment 
for another year’s taxes, and so it was all done as 

expeditiously as possible. 

Q. You did not go on with it? A. No, sir. 
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i And you were not in court when the 
report was presented and acted upon? A. No, 

knowledge? 0 'A W No. the " you have " 

sit?on S wa ,e P '? i '; Ularly 8nd exact| y what dispo- 
■ it.on was made by you of that $18,800 A As 

hTs tbne I “ ^ iS r SSible f ° r me to state at 
* sent a che ek to Mr. George F Rich¬ 
ardson for $1,000 which I understand was' to be 

-Mr. Weir, I gave a check to Mr. Moody for $1 500- 
and I gave check to Mr. Maddox for^oo 

A Q Yel s S ir payable “> Mr Richardson? 

own' cZk T CheCk? ' N °’ sir: il was not mv 

aceount I Lett 031186 ° f a bank 

i , ’ i* an account on Arms and Drtirv’s 

books and it was Arms & Drury’s check. 

was such ' tl 'lT rbeSt re< ' olleotio " tl 'at there 
A. Yes, sir. “ ,,ayable to lMr - Richardson? 

JCju r „ p b,nt '"’ 0k! ,h «* A. , h.™ 

Q- Judge Richardson refuse,I to take any com¬ 
pensation as executor, did he not? A. Yes sir. 

{■ ou have no personal knowledge of wh-it 
became of that check, have vou > t v . , 

look up the check and teT No ’ 1 ^uld 

each t'n'vf 1 W v r e ! be dates ol ‘he checks for $1500 
each to Mr. Moody and Mr. Maddox? 

wat April i ate i8 °i tb t Che , Ck t0 Mr Richardson 
*h \. P i ~ 4 ’ 8JJ ’ the chec k to Mr. Moodv and 
he check to Mr. Maddox were both dated on the 
1st (lay of June, 1900. 

Q. What else was there? A. Then there were 
some smaller items. 




Q. What were they? A. Amounting to a couple 
of hundred dollars. I can not tell what they were 
for. I did not keep a personal cash book, and it 
was only on account of the size of those large 
checks that I have been able to get track of those. 

q. You say there were some smaller items 
amounting to about S200; what became of the 
difference between $4,200 and $18,800? A. I 
kept it. 

Q. The difference would be $14,000, and that 
you kept as your own compensation tor services 
vou had rendered up to that time, whatever they 
were? A. \es, sir. 

q. in respect of the determination of that 
amount and the allowance of that amount by the 
court, you only know what you have stated here 
and what appears from the account itself? A. 

Yes, sir. 

Q. That amount was considered and was held 
and continued to be held as your own exclusively 
without any payment being made from it to any¬ 
body else? A. Yes, sir. 

q it went to your own credit on your own 
private account and was used as your own abso¬ 
lutely and entirely? A. Do you mean that I made 
no further disposition of it? 

g. 1 mean it was for yourself to dispose of 
as your own property? A. I disposed of it as 
my own property, yes; but there is an under¬ 
standing in my office that when either Mr. Arms 
or myself makes any commissions outside that 
simply goes into the commission account ol Arms 
& Drury. 

q. Do you mean to say that no part of that 
amount went to the credit or for the benefit of 
Arms Drury directly or indirectly? A. I mean 




to say that all of that balance that remained to 
ne went to the credit of Arms <fc Drury. 

Q- That is, what you received as compensation 

ZTZZ!t t]ytothe ^ to(Arms& 

Q. That was the disposition you made of it as 
an individual? A. Yes. sir; as I make the same 

d n°w i° f an> ' commission 1 make anywhere 
Q. Was that placed to the credit of Arms & 

Drury immediately? A. Yes, sir. Well, I want 

to qualify that in this way: I think it w« put to 

a special account until these disbursements had 

credit of Arms & Drury. ne 

y. I was only inquiring about the *14.600 The 

e J"f <" «>« ,„d 

i a\ m ” re •< 'rn,, .<■ 

1 'rury.'’ A. Yes, sir. 

(Kec., pp. 60-62.) 

The justification of these payments, and the explana- 

" ° th 7 ° m,Ssion t0 re P° rt ‘hem to the equitv court 
■oade by the trustees, was that at the time the securities 

and money described by Mr. Drury were withdrawn by 
•mu Iron, the funds of the estate, they were in his pos¬ 
session as executor; that the disposition of them made 
»• him was authorized by the decree of the Probate 
ourt at Cambridge, entered on the 25th of April 1890 
approving the first and final account of the executors’ 
w if , contained a credit allowance of *18,800 for “ex¬ 
pense of administration,” that the final distribution of 

that sum was authorized by the “understanding » and 

that the trustees were not accountable to the equity 
court therefor. ^ ^ 
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The manner in which the controversy arose, relating 
to this particular item and important transaction, and 
the facts which give it a very noticeable aspect, fully 
appear in the testimony and statements of Mr. Drury 
and Mr. Maddox and the accounts presented by them 
to the auditor, and make necessary a brief statement. 

Soon after the hearing before the late auditor began, 
attention was called to the first item in the first account 
of the trustees which had been approved by the auditor 
and bv the equity court, showing the credit to the 
trustees of *18,800, as having been "paid commission 
to executors” (Uec., p. 22). 

The trustees at once stated to the auditor that this 
was an error, that the money had not been paid by the 
trustees to the executors, and that the item ought not 

to have been put into the account of the trustees, an 

then followed the testimony and statement of Mr. 
Drury and Mr. Maddox, reference to the copy ol the ex¬ 
ecutors’ accounts, which had been bled by the appe 
hints, and the explanation by the trustees, giving for t le 
h rs t time information of the particulars of the distr.bu- 

tion of the money made by Mr. Drurv. 

The testimony and various statements oi Mr. Drurj 
and Mr. Maddox at different hearings appear in the rec- 
ord (pp. 51, 52, 52, 55,57, 58, 74, 75, 78, -'.))• The 
statement of Mr. Maddox, which was made Exhibit 
No. 3 to the auditor s report and which relates particu¬ 
larly to the testimony as to the executors account, and 
makes also a review of the administration of the trustees, 
is contained in the record at pages «6 to 128. 
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„”; u '’7 .f M * dd “ .. ••• only ho. ,h, 

• e uto s account was prepared in Washington on the 

ai.o w‘h !, T° f April ' 1899 ’ as a'ready shown, but 
h the " des 'g**ated the sum of $18,800 as “ex 
l>ense of administration,” and also how it then came to 
be agreed and “understood” how this sum, when paid 

Mould he divided between Mr. Drury, Mr. Maddox’ 
Mr. Moody and Mr. Weir. ’ 

In respect of the check mentioned by Mr. Drury as 

sen to Mr. Richardson, it is proper to notice that Mr 

Maddox stated (Rec., p. 97) that Mr. Richardson- 

“having done no work as executor declined to 

Sr,;' th e allowance, but out of tie 

,800 Mr Drury paid Mr. Weir $1,000 for 
oonung to Washington in the interest of M r G F 
Richardson to superintend the preparation of the 
account and for taking general charge of the else 
in the I robate Court at Cambridge.” 

It is also to be noticed that the balance of the $18 800 

andT'W ^ th , ePayme,US t0 Mr Maddox ' Mr - Moody 

4 o“ 'w ’ r ; , Certain eX « ^e balance being 
$14,000, was placed to the credit of Arms and Drury in 

(Hec ,'p. ri ti 2 )* r Drury and Mr. Arms were equal partners 

; Mr. Maddox states (Rec., p. 97) that Mr. Drury was 

>1 o. given to understand" that out of the allowance 

80 i ‘ Sreei1 U ' J0 "- he Pay counsel fees in the tax 

cases and counsel fees in Washington,” and inasmuch 

as it was not known what fees Mr. Moody or his Wash¬ 
ington counsel would charge Mr. Drury was told that 
afterpayment of those fees whatever was left of the 
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$18,800 would l>e an allowance to the executors for 
services in connection with the estate." 

Mr. Drury and Mr. Maddox agree in putting the 
responsibility for fixing the sun. of $18,800 as “expense 
of administration” on Mr. Weir, their reason for leaving 
that decision to him being that he probably knew what 
would be allowed by the Probate Court. 

Mr. Drury testifies that he himself made no suggestion, 
application, or request in respect ol the amount that 
was to be paid or allowed to him; that there was nothing 
said about it except that it was “ understood ” that he 


had done the work in connection with the estate and 
that Mr. Richardson did not expect to get any compen¬ 
sation, and that the basis of the allowance was arrived 
at by Mr. Weir, as Mr. Drury supposed, from his knowl¬ 
edge of Massachusetts law. and that “it was understood 
that that was the compensation that was to come to me, 
and that out of it 1 was to pay these expenses in connec¬ 
tion with the tax suit in Massachusetts (Rec., p. 60). 

Mr. Maddox testifies that when the executors’ account 
was made out the trustees were ignorant of or did not 
notice Rule IX of the Massachusetts Probate Court, 
printed at the top of the form on which the account was 
written, which prohibited the payment of commissions to 
executors and allowed only reasonable compensation and 
expenses incurred, and required the nature of the service 
rendered to be stated and the expenses to be itemized 


(Rec., p. 88). 

After the account was prepared Mr. Drury signed it 
and swore to it as executor, and at the same time the 
trustees, Mr. Drury and Mr. Maddox, joined in the lequest 
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o the Probate Court to approve it without further 
notico, as has been stated; and on the same day, April 
24th, without waiting for the account to be presented to 
or approved by the Probate Court, Mr. Drury withdrew 

“ *• TV "' 1 PaSh aml ‘' harse(1 "P the 'tern of $18,800 
pS.^ e a owance for fees, etc., in Massachusetts” (Rec., 

As the executors’ account appeared on its face to 
cover t ic period beginning with the 24th of November, 
18%, and ending with the 24th of April, 1890,and as the 
account contained the receipt of the trustees to the 
executors for the property appearing to have been 
urned over to the trustees, the trustees at tirst claimed 
before the auditor that their liability as trustees prop- 

er y and legally began on the 24th day of April, and not 
" he 1st of April, the date of their appointment. 

The appellants and the trustees therefore agreed that 
he ficst account of the trustees was wrong and should 
be reformed as ,s stated by the auditor in his report. 

Mr. Maddox, however, in his last statement made to 
auditor, while admitting that the trustees’ tirst 
account was wrong, suggested that it be not reopened 
eeause it made not the slightest difference to the’ 
beneheiaries at what date the account of the trustees 
started, and that the estate was chargeable with the 

7 * 0 >» .ho Court ,„d 

' made no difference to them by whom it was paid, 
whether by the executors or the trustees (Rec., p. 98). 

The conclusions of the auditor reached by him upon 
survey of the pleadings, the former auditor’s re¬ 
ports, preliminary to his consideration of the allowance 



to hr made to the trustees, and stated hy him in 
his report, enabled him to omit reference to any of the 
foregoing facts except the two controlling and decisive 
ones, one of which was the approval of the executors' ac¬ 
count by the Probate Court, and the other was the 
approval of the trustees first account. 

These two approvals the auditor thought made all the 
objections urged by the appellants to the payments 

made bv Mr. Drurv to himself and his cotrustee irrele- 

• • 

vant, and all inquiry into those payments inadmissible. 
He considered them to be final and conclusive. 

Beginning with a misdescription of the credit of 
S1N.NU0, complained of as being an allowance to the 
“executors in way of commissions on their final account¬ 
ing,’* when it was in truth an allowance to the trustees 
for payments erroneously stated to have been made by 
them to the executors , and after incidentally deciding 
that the trust estate was turned over to the trustees on 
the 24 th of April, and that their accounting ought to have 
begun from that day and not from the date of their ap¬ 
pointment, the auditor concludes that he had no 
authority to open the lirst account of the trustees w hich 
had been passed by the auditor and approved by the 
equity court, without the specific direction of the equity 
court, and could not, therefore, and would not reform 
the auditor’s lirst account, or pass upon the propriety of 
the allowance to the executors, and that it seemed to 
him that if he “could or would reopen the auditors 
report , the allowance hi/ the Massachusetts court could 
ii(d he re viewed hi/ this court (the equity eourt) f which 
has no jurisdiction of the executors or their accounts" 


(Rec., pp. 3JS, 39). 
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and bef ™ " h<> ap,,ellant8 before ‘he auditor 

.i before heequity court was, and now is, that by the 

terms of the decree appointing them, and so far at 

the rendering accounts to the e,,„ity court is 

concerned, the trustee** ‘ind \lr m 
tril „ M ’ ‘ Mr Dn,rv »• executor and 

trustee, were accountable to the equity court for all the 

property of the estate of which Judge Richardson died 
possessed, an, I certainly for all that was in their posses- 
s, on the 1st of April, 1899. 

The general reasons in support of this view or claim 

have been already stated in considering the first proposi- 
non herein presented. 

In respect to the sum of SIS.SOO paid out as has been 

t«a ed, there are special and peculiar considerations 
that are to be noticed. 

TV securities unit the cash irithtirnivii l,y Mr. Itrure 
here mittedly m his |.ossessiot, in the t j, y , jf yy ... ,, 
mg on on the 1st and -4th niitl jr,U, days „ f , |ir( , , ,,,,, 
|i... a let the neeount „t the executors I,ml l.,e„ ,| owed 

itT . -TOIISihi,I,y 

. . . ... .. 

crel oMh "i” 0 "'” ”. llnt * er th. d,. 

wjth L . Mr. Maddox cotrustee 

■ or ,or ... - 

The claim that the trustees un.ler the decree of the 
<iu.ty court could and did destroy and get rid of ac- 

.•ounUbility to that court « the propeHy 

ing the ^ / T\ L) '' Ury x by ask- 

■ng the aeon of the Probate Court in Cambridge, and 



the allowance of an aerount which they themselves had 
prepared or aided in preparing, and which was allowed 
on the 25th of April.and by asserting that the property, 
then in the possession of Mr. Drury, was in his posses¬ 
sion as executor and not as trustee, can not be main¬ 
tained and does not appear to be entitled to serious 

consideration in a court of equity. 

The fact that before the executors' account was ap¬ 
proved, allowing *18,800 as “expense of administration," 
there was “understanding" between Mr. Drury, Mr. Mad¬ 
dox, and Mr. V eir that the money was to be paid out 
by Mr. Drury to himself, Mr. Maddox, and Mr. Weir, tor 
services, does not strengthen the title of the claim to 
consideration. 

Mr. Drurv was not deterred by the IXth rule of the 
Probate Court, which prohibits commissions or other 
compensation to executors except upon the strict con¬ 
ditions therein prescribed, from indirectly securing tor 
himself compensation for his own services, which 
amounted to nearly 4 per cent on the amount of the 
estate, as it appeared in the account. 

lie was not deterred by the provision in the will of 
.Judge Richardson in which he expressed his desire that 
his executors shall be paid "each for the actual services 
rendered bv himself only,” from appropriating to him- 
self almost all the money specified in the account of 
the executors as expense of administration and specified 
in the trustees’ first account as “paid commission to 
executors allowed by Probate Court,’ although his 
coexecutor had declined to accept any compensation, 
but it can not be supposed that Mr. Drury can now in 
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this cause be permitted to invoke his proceedings taken 
for h,s own benefit in the Probate Court as giving him 

a t CC<>Untabi,ity ^on him as 

assenf ^ “ d l ° Which he ««• his 


it reference to the opinionexpressed by the auditor 
Jr* the ^ 18,80 ° ,tem> that the e( « uit y c °urt had 

• ^ s "O junsd'ct.on Of the executors or their accounts 

' hat he has no authority to open an account of the 
tor confirmed by the court without specific direc- 
» the court, and could not reform the auditor’s 
a ° C0Unt wh,ch contained a grave error as to an im 

"imUtedT h ? iCh thC trUStCeS a ' ,d the beneficiaries 
admitted ought not to be in the account, it appears 

onsp.cuously inconsistent with his action in respect 

whether th™ ^ aCe ° U,,t ap ' ,roved h V the auditor, 

' he h, r the errors were discovered by himself or by the 

eliminate h ,IO< heS ' ta,e in numer ous instances to 

fig“ his er Ta ' ,0t f ° rma,ly ' but by ^ans of 

* in h,s own schedules, and in order to demonstrate 

he inaccuracy of the item which he claims he had no 

r d to exp,ain how u was and **» 

24th of An il 'I 1668 aCC ° UntS Sh0U ' d begi " ° n the 
„ Pnl ’ i,nd not on ‘he date of the decree he 

‘Pears to have made a persona, examination of ’the 
I ceed.ngs and accounts of the executors 

ness of he compensation and commissions he allowed 
rustees he made very prominent and gave great 
■mp-tance to the tardy statement made by the trustees 



of the administration of the estate from the time of 
Judge Richardson s death and of the transactions of the 
executors which did not appear in the executors 
account. 

In including all this within the scope of his inquiry 
the auditor was justified, hut he was not justified in re¬ 
fusing to see or recognize the important and controlling 
fact that the figures in the tirst item of the first account, 
$18,800, represented money which Mr. Drury had in his 
possession when he was appointed trustee and which he 
afterwards paid out, some tohimselt personally and some 
to Mr. Maddox while they were trustees and when they 
were answerable to the equity court. 

It seems undeniably equitable that on their final 
accounting, and when the trustees are asking for the 
ascertainment and payment of the remainder of the com¬ 
pensation due them, there shall be recognized and 
effect given to the fact that $18,800 of the money of the 
estate was paid out by Mr. Drury under the circum¬ 
stances that have been stated, and that sum now be 
charged against him or against the trustees, or that 
their compensation shall be determined with reference 
to the payment heretofore made of the $18,800. 

The ruling of the auditor on this point was made the 
special subject of the fourth and fifth exceptions to the 
auditor’s report (Rec., pp. 129-130) and is also within 
the thirteenth exception,all of which were overruled by 
the decree of the equity court which was appealed from, 
and covered by the first, second, third, and fourth 
assignments of error. 
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III. 

The Accountability of Mr. Drury, Trustee, for the Gains 
and Profits Made by Him From the Sale by Arms 4 
Drury, and the Purchase by Drury and Maddox 
Trustees, and by Drury, Executor and Trustee, of 
Securities as Investments of the Trust Funds. 

It appear, from the record and it will be admitted that 

between the date of the probate of Judge Richardson’s 

7 ’ Member, 1896, and the decree of distribution, 

° 11 y> 1909 > promissory notes, secured by deed of trust 

amounting altogether to several hundred thousand dol- 

ars were purchased, as investments .of the estate’s 

fund, from Arms A Drury, real estate brokers and agents 

,n Wh,Ch firm Mr ,)rur y and Mr. Arms were equal 
partners. 

Inuring all that time all the business of the estate, 
including the mvestment of its funds, the purchase and 
•sale of real estate, the collection of notes and interest, 
e renting of houses and the collection of rents, the 
ma mg of repairs and the payment of taxes and insur¬ 
ance, was carried on through and by that firm, in the 

bXet and ^ ^ “ ** - 

Mr. Drury and Mr. Maddox, in their testimony, explain 
•hat Arms A Drury being brokers, negotiated a great 
many loans on real estate, including building loans 
advancing their own money and taking therefor the 
promissory notes of the builder for the amount so ad 
vaniei and paid by the firm, and charging the builder a 
commission therefor of from one to two per cent. In 
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some cases commissions were also charged when the 
notes were renewed (Rec., pp. 54, 55). 

The notes of the builders thus obtained became the 
property of Arms A Drury, and, as Mr. Maddox explains, 
Mr. Drury, “as cue of (he trustees in this ruse from time 
f t , fime ns funds of (hr estate became sufficient, pui- 
rbased these notes at their fare and accrued interest ” 

(Rec., p. 55). 

When Mr. Drury, as trustee, made payment to Arms 
A: Drury for the notes so purchased ot them, then Mr. 
Drury and Mr. Arms realized and received for themselves 
the commission ot from one to two per cent they had 
charged for the loan or advance made by them to the 
builder. 

At a hearing before the late auditor. Mr. Drut\ having 
stated that about ninety percent ot the notes purchased 
bv the trustees were purchased ot Arms & Drury, the 
solicitor for the complainants, the beneficiaries, stated 
that he considered that the compensation payable to Mr. 
Drury as trustee could not be determined until it was 
ascertained what profit he had realized as a member of 
the firm of Arms & Drury from the purchase of notes 
from that firm, and asked that Mr. Drury should state 
definitely what profit he had realized in the way stated 
from the sale and purchase of the notes appearing in 
the accounts of the trustees. Mr. Drur\ stated that it 
would be “very, very difficult” for him to determine what 

the profit was (Rec., pp. 6<i, (>")• 

No definite and complete information was given in 
respect to any of the purchases, except in a tew instances 
in which it was stated what the profit was approximately. 






With these exceptions Mr. Drury testified only as to the 

bore a to ti rOP °: ti0 " “ lat the "° teS ,H,rChaSed of his A™ 
, to the ent.re number of notes purchased by the 

tn,stees, and that the percentage of profit from the sales 

./(Jr; ir \r ce,,t ° r t,,e fa ° e ° r ti,e <Rec„ 

• 05), of which Mr. Drury would naturally be entitled 
to one-half (Rec., p. 67). ' 

lM.rther inquiry into these purchases and sales and 
,e exact ascertainment of the gain attained thereby 

mad a "' "i " 1 111 ,m|UiryaiKl l jroof concerning them, were’ 

audiir ant "" d ,mma,erial by the rulil ‘? of the 

The accounts of the trustees showed that they had 
been allowed credits for moneys paid by them to Arms 
A Drury as commissions or brokerage on the insurance 
' ->ce ( .y them tor the trustees, as commissions for the 
rents that were collected by Arms A Drury for the 
'ostees, as commissions charged by the trustees on the 
commissions paid by the trustees to Arms & Drury, and 
also tor money paid by them to Mr. Maddox for profes- 

r na r ViCeS ° the '' tha " rendered by him in the 

Massachusetts tax cases. 

The credits allowed for the commissions paid to Arms 

D ; ury for the t 01 rente, and those allowed to 

the trustees as commissions on the commissions, and the 

( rawn >y the trustees from their accounts and their 
accounts were surcharged with the several sums at first 
credited: but m respect of these items, although they 
were withdrawn by the trustees, and in respect to the 
dealings of Mr. Drury with the firm of Arms & Drury, 



the auditor took occasion to declare that he would 
probably have made the same allowance, if they had not 
been withdrawn, under what he considered to be proper 
a „,l established rules or principles well settled ... the 
District of Columbia, and by which trustees are to be 

guided. 

In his report the auditor says: 

“ I see no force in any of these various conten¬ 
tions of counsel that the employment of Mr. 
Maddox in professional matters, or the employ¬ 
ment of the firm of Arms & Drury to collect rents 
and place insurance, or that the sale by Arms & 
D rU ry of trust notes to the trustees, have any 
bearing on the question here presented lor deter¬ 
mination and report. The customs with respect to 
these transactions are so well known and so well 
fixed that it might perhaps be well claimed the 
court may take judicial notice of them (Kec., 

p. 41). 

The auditor finds that for the reasons referred to by 
him the relation of the firm of Arms & Drury to Drury 
and Maddox, trustees, benefited the estate, and in re¬ 
spect to the objection that Mr. Drury himself could not 
derive benefit from that relation or from the sales of 
property by the firm to the trustees, he asserts: 

‘‘The objection narrows itself to a claim that 
Drury, by reason of his position as trustee, should 
in addition to the benefits of his valuable serv¬ 
ices, commercial knowledge, and business acumen, 
make the estate a gift of profits on his individual 
moneys, to which the estate is in nowise entitled, 
and to which it could not make a semblance of 




reasonable claim, had the trustees been other 

han Drury or the agents of the estate been other 
than Arms & Drury” (Rec., p. 42). 

In the opinion of the auditor, in cases where a lawyer 
appomted u trustee by the Supreme Court of the Dis- 
°l Columbia, it is lawful and permissible and in ac- 
;or ance w.th well-known custom existing in the District 
ie trustee may employ the firm of which he is a 

wh,“ h e he° r h ' niSelf ’ aS COUI,Sel for the in respect to 
is lustee and be paid by the estate the full 

va ue of his professional services, and in addition his 
u commissions and fees as trustee,and that the trustee- 
broker can employ his own firm, or himself, as the busi¬ 
ness agent of the estate and be paid by the estate for 

re'tam h," ,erClal kn< ; W,edge ' business ~n, etc., and 
retain h,s gams as broker realized from his sales of his 

own property to himself as trustee and in addition his 
nil commissions and lees as trustee. 

In reaching these conclusions the auditor fails to recog- 

" ,Ze “ d aPP ' V t0 tlle of this case the general 

princip e of Suitable jurisprudence, well established and 
authoritative, which forbids a trustee from entering 
•nto or assuming other relations to the estate of which 
he is trustee that are or may become antagonistic to or 
inconsistent with the duty and the service that belong 
exclusively and completely to his trusteeship. 

The trustees having withdrawn the items in their ac¬ 
counts once allowed by the former auditor and approved 
by the court, but now unnecessarily defended by the 
present auditor, for the commissions paid to Arms & 



Drury and ;i fee of $200 paid to Mr. Maddox, the opinion 
of the auditor in respect of Mr. Drury’s sales of notes, 
and the principle of equity applicable thereto, will be 
considered only with reference to those sales which were 
so numerous and involved such large amounts of money 
and constituted such a large proportion of the assets of 
the estate as to make the claims of the trustees, that Mr. 
Drury should be permitted to retain what he has re¬ 
ceived of gain from the sales, very conspicuous and 
very important. 

The opinion of the auditor as to what it was lawful 
and proper for Mr. Drury to do,after his appointment as 
trustee by the equity court, in the way of creating and 
maintaining for his own advantage complex, inconsistent, 
and. in many respects, secret relations with his co- 
trustee and with a foreign court and with the brokerage 
firm of which he was a member, and the justification or 
excuse the auditor finds for the agency of that firm and 
the purchase from it of great numbers of securities, 
in his assertion that no loss was thereby caused the 
estate, and that if Arms& Drury had not been made agents 
other brokers must have been,are in conspicuous contrast 
and in direct variance and contradiction with the rules 
and established doctrines of equity that appear in legal 
text books of recognized authority and in the decisions 
of the highest courts. 

The general rule declaratory of the duty of a trustee 
to act in entire good faith and with single-mindedness 
towards the beneficiaries of the trust committed to him, 
and not to deal with trust property for his own benefit 




" “ h “ ’ uud10 *>«» Jun,- 

Absolute and most scrupulous good faith is 
the very essence of the trustee s obligation The 
.rst and principal duty arising from this fiduciary 
relation is to act in all matters of the trust wholly 
<>r he benefit of the beneficiary. The trustee is 
not Permitted to manage the affairs of the trust 
or to deal with the trust property, so as to gain 
any advantage, directly or indirectly, for himself 
beyond his lawful compensation. The equitable 
. wh,ch govern the personal dealings between 

sr *" ‘" d *'■«'> 

c.arms-their contracts, purchases, gifts and the 

f f eady be f n examined, and this 
-ranch of their general obligation to use good 

faith needs no further discussion. It is equally 
imperative upon the trustee, in his dealings with 
trust property, not to use it in his own %Z te 
business, not to make any incidental profits for 
mnselt in its management, and not to acquire any 
pecuniary gams from his fiduciary position. The 
beneficiary ,s entitled to claim all advantages 
ae ually gained, and to hold the trustee charge'- 
able lor all losses in any way happening, fronf a 
wolation ol this duty (Pomeroy’s Equity Juris 
prudence, Vol. II, § 1( )75, p. , 596 ). * * JlmS ’ 

Where the trustee has used trust funds in his 

,7.81 , 1 ,nde ’ h- „.,d” 

I Ohts, acquired property, and the like the 

beneficiary may, if he elect, claim and secure the 
dv.n |>ro8ts, hij 

-eneht. . Finally, ,f the trustee uses trust 

..y h« will b . .bli g .d U|J th ™ 
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loss to an extent sufficient to give the beneficiary 
complete indemnity, not only for the principal, 
but also for the income or interest which ought 
to have been made by the exercise of good faith 
and ordinary business prudence (Id., § , 

note 3, p. 1597). . . 

“The equitable doctrine applies with strictness 

to executors and administrators who; in common 

with all trustees, are prohibited from purchasing 

the property of the estate when sold in course o 

administration, and from making any persona 

profits bv their dealings with it (Id., § 9bd, p. 

1399). 

“When the trustee deals with the trust prop- 
ertv, but not directly with the cestui i/ue trust, 
and without the letters intervention: The rule is 
inflexibly established that where, in the manage¬ 
ment and performance of the trust, trust property 
of any description, real or personal property, or 
mercantile assets is sold, the trustee can not, 
without the knowledge and consent of the cestui 
aue trust, directly or indirectly become the pur¬ 
chaser. Such a purchase is always voidable, and 
will be set aside on behalf of the beneficiary, unless 
he has affirmed it, being sui juris, after obtaining 
full knowledge of all the facts. It is entirely im¬ 
material to the existence and operation of this 
rule that the sale is intrinsically a fair one, that 
Il0 undue advantage is obtained, or that a full 
consideration is paid, or even that the price is the 
highest which could be obtained. The policy of 
euuity is to remove every possible temptation 

from 'the trustee. . . • Finally, the rule ex¬ 

tends with equal force to a purchase made under 
like circumstances by a trustee from himself. A 
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ouT th? Ct i ng “ hiS fiducia *-y Character, and with¬ 
out the intervention of the benefici«4 

sell the trust property to himself, nor buy his oT 
property from himself for the Du > h,s ow n 

trust” (Id., § 958, p. 1381 et seq.) 68 °' *** 


0f «• Oirod, 4 How., 503 . ' 

n that case the executor had through o fk- j 

purchased from himself as executor the property ofT 

testator and many years afterwards the be « • •'* 
filed a bill in em,if „ t i* • th bene ficianes 

The coo 'LAX?™ 01 

. 

U1 e( |uity is, in every code nf ; • 

prudence with which we are acquainted thT' 
purchase by a trustee or agent of the d ’ ^ * 

(•roperty wdioh he h J7, 1 IT™'" 
he represents another, whether he has an itT 
in ,t or not per interpositam personam- 
fraud on the face of it.” ca rnes 


Hie general rule stands upon our great m i 
obligation to refrain from placing ourse v ‘ 
lations which ordinarily excite A u ” eIv es m re- 
self-interest and integrity. It rest ° nfllct betwe en 
public and private; but the valueoTthe pJoh"?’ 
t,0n »®“t felt, and its application is mor e ' 
quent, in the private relations in which the ve a* ' 
•»d purchaser a, y „.„d 
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The disability to purchase is a consequence of 
that relation between them which imposes on the 
one a duty to protect the interest of the other, 
from the faithful discharge of which duty his own 
personal interest may withdraw him. In this con* 
Hict of interest, the law wisely interposes. It acts 
not on the possibility, that, in some cases, the 
sense of that duty may prevail over the motives 
of self-interest, but it provides against the prob¬ 
ability in many cases, and the danger in all cases, 
that the dictates of self-interest will exercise a 
predominant influence, and supersede that ot 
duty. It therefore prohibits a party Irom pur¬ 
chasing on his own account that which his duty 
or trust requires him to sell on account of 
another, and from purchasing on account ot 
another that which he sells on his own account. 
In effect, he is not allowed to unite the two op¬ 
posite characters of buyer and seller, because his 
interests, when he is the seller or buyer on h.s 
own account, are directly conflicting with those 
of the person on whose account he buys or sells. 


In the case of White rx. Sherman. 168 III., 589,611, 
the plaintiff was a cestuis que trust suing the defendant, 
the administratrix of a deceased trustee, for an account¬ 
ing The facts and the decision sufficiently appear in the 


following quotation: 

“Fifth. The plaintiff in error was liable for the 
full amount of the commission shown to have 
been received by her husband on insurance pre¬ 
miums bought by him out of the trust funds. He 
joined a certain underwriters’ association tor the 
purpose of getting a commission upon such pre¬ 
miums. He was paid a commission of seven and 
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? **. per cent on the commissions paid by him 
for insurance on the Sherman House, and con- 
opa e that fact from the beneficiaries. The law 
does not allow a trustee to retain anv personal 
(Win, which he may obtain in such manner as sub- 

f n , S sit ,m tO K , tempt; ' ti0n of p,a(,il 'S himself in 
» position which may be hostile to the interests 

of the estate, whether the estate is actually in¬ 
jured or not as a matter of fact. The fact that he 
was receiving commissions, might have subjected 
him to a temptation to place a larger line of in¬ 
surance than was necessary on the trust property. 

is not essential that the estate has suffered a 
loss irom what he has done: it is sufficient that 
he has gamed a profit. Whether the contract was 
beneficial or injurious to the estate is wholly im¬ 
material. An agent is only entitled to commis¬ 
sions upon the faithful performance of all the 
duties of his agency. One of those duties is to 
render to Ins principal statements of all moneys 
received and profits made through his agency.” 

The case of Jarrett r*. Johnson et al., 216 III 212 

.... i„ a bill « 

counting against a trustee, one Kaehler. The third assign- 
ment of error was “that it was error to charge Kaehler 
wi t le proceeds received from his stock in the Cook 

County Hr,ck Company, it being his individual under-' 
taking. The court said: 

w JJ' rd : This assi 8ument raises the question, 
e er it was error to require an accounting of 
Urn funds received by Kaehler from the Cook 
( ounty Brick ( ompany. I„ holding such an ac¬ 
counting proper we think the decree was correct, 
lhe evidence shows that the amount paid by 




Kaehler for the stock in the Brick Company, 
namelv, two hundred and twenty-five dollars lor 
nine shares thereof, was not the real consideration 
therefor. The fact that Kaehler was in possession 
of the brick plant as trustee for the creditors of 
Mayer and Towle, and controlled it and leased it 
to the new company, was the real and true reason 
why the organizer of the Cook County Brick 
Company permitted Kaehler to take stock in the 
Brick Company. The evidence shows that stock 
was sold by said Brick Company only to the own¬ 
ers or lessees of brick plants. Had Kaehler not 
been acting as trustee for the creditors of Mayer 
and Towle he would not have had possession ot 
the brick plant, and had he not had possession of 
the brick plant no opportunity would have been 
offered him to take stock in the Brick Company. 
Whatever profits were made on the stock in the 
Cook County Brick Company were made tor the 
creditors of Mayer and Towle tor whose use Kaeh¬ 
ler had the possession and management ot the 
brick plant.” 

In the case of the Bay State (las ( ompany rs. Rogers, 
147 Fed. Re))., 558, decided in 1906, the plaintiff company 
filed a bill of complaint against the defendant, trustee, 
for an accounting. The complainant company had deeded 
its property to the defendant, who owned stock in com¬ 
peting gas companies, to prevent competition. The de¬ 
fendant made contracts with a coke company to obtain 
gas for the cestui (/ue trust company and also for his 
own companies, and at the same time sold to the coke 
company his own interests in the competing company at 
a handsome profit. The court held that the large profit 
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cut, , , ° n ,h ' "" bi! **■ Pcu- 

J"„ *;•"">“«'> !>« Of M. com. 

* “ • lk *l ke moot account to the 

omp,, , (or the „ ro|it „„ ^ 

a fair return on cost. 


cited VCry reCCnt eaae | n the Supreme Court, which ex 
286 th mtereSt ’ 1 State * vs. Carter, 217 U. S., 
that is T* * aS ' nV0lved the sanie ‘luestiou essentially 
* t h°I thiS CaSe ’ WhiCh the »f an 

Rent to hold on to the secret benefits made out of his 
g ncy, and the right of his principal to recover in a 
in equity the money so made by the agent. 

St t arter ’ dc,endan ‘. was an officer of the United 

‘fr m he" T * ^ ^ “ d -eived 

f-mUeeontraeto. a certain proportion of his profits. 

considered" M ° p,n,on - Slivered by Judge Lurton, 
and h 3 en?t ar >d with exhaustive thoroughness 

cated c!!s a t t h referenCeS t0 aM<l ,1U ° tatioils fr °'" adjudi- 
ing the fid Pnn ^ and (, ° Ctri,,eof e, iuityconcern- 

ag!„ts an . y re ' ati ° nS “ d ° b ' iRations *>etween 
agents and pnncpals and trustees and beneficiaries 

which it had stated in Michaud vs. Girod, supra, and in’ 
approvaT 68 I 3 "' 1 ^ thRt doctrine its emphatic 

and min' aS8erte,, ° f Us -^“-n 

We make the following quotations from the opinion 

The court said (p. 305 et seq.): 

If it be once assumed that the defendant Car¬ 
ter did secretly receive from Greene and Gavnor 

:l the r h " b> “•» i> 

the contracts in question, the right 
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of the United State? inequity to a decree against 
him for the share so received is made out. It is 
immaterial if that appears whether the complain¬ 
ant was able to show any specific abuse of discre¬ 
tion, or whether it was able to show that it had 
suffered any actual loss by fraud or otherwise. It 
is not enough for one occupying a confidential re¬ 
lation to another, who is shown to have secretly 
received a benefit trom the opposite party, to 
say: ‘You can not show any fraud, or you can not 
show that you have sustained any loss by my 
conduct.’ Such an agent has the power to conceal 
his fraud and hide the injury done his principal. 
It would be a dangerous precedent to lay down 
as law that unless some affirmative fraud or loss 
can be shown, the agent may hold on to any secret 
benefit he may be able to make out of his agency. 
The larger interests of public justice will not 
tolerate, under any circumstances, that a public 
official shall retain any profit or advantage which 
he mav realize through the acquirement ot an in¬ 
terest in conflict with his fidelity as an agent. If 
he takes any gift, gratuity or benefit in violation 
of his duty, or acquires any interest adverse to 
his principal without a full disclosure, it is a be¬ 
trayal of his trust and a breach of confidence, and 
he must account to his principal for all he has 
received. 

“The doctrine is well established and has been 
applied in many relations of agency or trust. 
The disability results not from the subject-mat¬ 
ter but from the fiduciary character of the 
one against whom it is applied. It is founded on 
reason and the nature of the relation and is of 
paramount importance. ‘It is ot no moment, said 
Lord Thurlow, in The New ) ork Buildings Com- 
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ontract of a director dealing in behalf of hie 
‘ompany. Loril Ch,„ c , llo , o,‘.„ rt "T' " 
to the general rule, said: P 

‘And it is a rule of universal 

So strictly is this principle adhered to 
hat no question is allowed to be raked as ’ 

iX’j ?„™“ ° r »' ■ «J: 

demonstrate "how im , l .'°“' ble '« 

best for the interest 0 ??* ^ been the 
which it was possible to obtain* "* 

on winch‘YintT^T 68 h , a| ’! ,en th!lt ‘he terms 
deal with th USt . ee . las dealt or attempted to 
hon h * ? State 0r in terests of those for 

Ss t: n:TXi h * v ; ■■ >-» 

r)ersnn b en °btained from anv other 
better. ^ may eVe " at the time have been 

inquiry t o S n ill tha°t infl t 5;ible iS the ru,e that no 
English authn?#* subject 18 permitted. The 

ous^and unlftm ° n thiS head are —■ 

in 2ecYv‘ n & W 3 S aC ‘«' on by Lord King 

in Whelvdalr v & nd by Lord Hardwick 
11 vvneipaalev. Cooks on, &nd the whole sub¬ 
ject was considered bv I nrrl pm 

« 5 ?» 4-5 ^ J^orci LIdon on a great 




variety of occasions. It is sufficient to refer 
to what fell from that very learned and able 

judge in Ex parte James. 

“‘It is true that the questions have gener¬ 
ally arisen on agreements 'for purchases or 
leases of land, and not, as here, on a contract 
of a mercantile character. Rut this can ma e 
no difference in principle. The inability to 
contract depends not on the subject-matter 
of the agreement, but on the fiduciary char¬ 
acter of the contracting party, and I can not 
entertain a doubt of its being applicable to 
the case of a party who is acting as manager 
of a mercantile or trading business for the 
benefit of others, no less than to that of an 
agent or trustee employed in selling or letting 

land.’ 

“In City of Findlay v. Fertz, H6 Fed. Rep., 427, 
435, it was applied to a contract where it was 
shown that a municipal official, buying for the 
municipality, had received a commission from the 
seller. In that case the Circuit Court of Appeals 
said: 

“ ‘His duty was to give to the public service 
the full benefit of a disinterested judgment 
and the utmost fidelity. Any agreement or 
understanding by which his judgment or duty 
conflicted with his private interest was cor¬ 
rupting in its tendency. We know of no more 
pernicious influence than that brought about 
through a system of commissions paid to 
public agents engaged in buying public 
supplies. Such arrangements are a fruitful 
source of public extravagance and pecula¬ 
tion. The conflict created between duty and 
interest is utterly vicious, unspeakably per¬ 
nicious, and an unmixed evil. Justice, morality 
and public policy unite in condemning such 
contracts, and no court will tolerate any suit 
for their enforcement.’ ” 




Considering the facts contained in the record, the ad- 
-n.ss.ons by Mr. Drury of the receipts of benefits by him 
ron. t e gams of his firm derived from the sales of great 
numbers of securities to the trustees, and Mr. Drury’s 
concealment of the amount of these benefits from the 
beneficiaries and the equity court, it seems futile to 
contend that the established and beneficent principle 
.he Supreme Cur. h„ thought ,, * 

restate with such care and insistence has no application 
o Mr. Drury, and that the auditor is justified in holding 
hat the appellants, the beneficiaries, have no right to 
Know what the personal gains from his trusteeship were 

and that they are wholly immaterial in determining what 

compensation Mr. Drury shall now receive. 

Notwithstanding the statement made by the auditor 

that during the argument the counsel for the beneficia- 

nes, the appellants, “shifted his ground," the record 

'hows that from the first it was urged that particulars 

ol the sales should first be ascertained and when ascer- 

a-ned should be charged against Mr. Drury, or taken 

--to account in determining what should be allowed 

h-m and that counsel’s contention before theequity court 

on e appeal was that the case should be referred again 

" he auditor ’to ascertain the facts concerning the sales 

and the amount of Mr. Drury’s gains which the auditor 
considers immaterial. 

Thu e.urt below, by il, .lee™,, r ,|„,, d 

recommitment .1 ,h, c, t h, , udit „, ( , om ^ 
decree this appeal was taken (Rec., p. 132). 



6S 


IV. 

The Allowance to the Trustees by the Auditor of Five Per 
Cent of $313,321.34 and of Ten Per Cent on the In¬ 
come of the Estate. 


The auditor in his report says: 


“The trustees have given the services of a 
trained and experienced business man in real 
estate matters and a trained and experienced 
member of the bar during all these years in the 
execution of this trust, services which have been 
highly creditable to them and beneficial to the 
estate in every respect. I have no hesitancy in 
finding that the trustees are well entitled to the 


compensation which they claim, five per cent on 
that part of the principal upon which they have 
received no commissions and ten per cent on 
the income. I have accordingly made these allow 
ances in this audit*’ (Rec., p. 4.>). 


The auditor’s complicated method ot ascertaining that 
the sum of $313,321.34 is the amount on which the 
percentage named is to be calculated is to add to the 
amount of the personal estate received from the execu¬ 
tors by the trustees, which was $270,209.04, as shown by 
the auditor’s first report, the aggregate of the errors he 
finds in the second report ot the auditor and the pro¬ 
ceeds of the sales of real estate shown by the auditor’s 
second, third, fourth, fifth and sixth accounts and two 
other items, and to deduct theretrom notes and cash not 
received from the executors, but paid to the trustees 
between the 1st and 24th of April, 1899, and certain 
other items (Addition to Rec., Sched. 1, p. 8). 
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His method of ascertiinino* * 1 , 

((reaming the amount of the net in 

.- <>•-„ ^jr^z 

®* e ‘ l , ,S t0 (ledllct fr °m the income shown bv the 
auditors report the amounts heretofore paid to the 
trustees (Addition to Hoc., Sched J. p 9) 

th^:r ate < ‘ 0mmiSSi0,,S al,0Wed to the trustees on 
and in respm of 'Tin' °' th< * ^ n, ' ci P al estate, $15,666.06, 

^sj/eci 01 the income • .. , 

S 30 884 V, /*,,•• »io,218.47, m all about 

W0.8S4.od (Addition to Rec., Sched. J. n ot „,k- u 

forewl’oj th he r ‘ ,te ^ a,>OUt 53,400 t0 th * two trustees 
each of the nine years of their trusteeship. 

n tec ucting from this allowance what the trustees 

the sales of real estate and certain other sums they are 
charged with by the auditor, there remains due them 

“ "7 . .. Ike i„ lbeir | a | 

«»"d by ,h, ,. u , mor . #14 , s « 

tor's report (Addition to Hey.. Sehed. J, 

beimeTir «" "Howd ...Id be 

* AD,UUU * 11 to this sum be added 
‘ ° which he paid * 

“* total would make hi. com,,.,,.,- 

" • b °"I * 3I ’ M » k» -orviee. to ,he “ 

exercise ol what the auditot retem „ hi « hu.ioe.e 
acumen and commercial knowledge. 

rim estimate and decision as to what is now due the 
rustees ,s made without any reference to or in any way 
« w.g into account the gains of Arms * Drury Jm J 

, 01 '° teS ’ Wh,ch doubtless amounted to a very 
considerable sum. y 



The contention of the appellants has been and is that 
the compensation thus allowed to the trustees is exces¬ 
sive and the manner of determining it wholly indefens,ble. 

I, is. of course, true that when the compensation of 
trustees appointed by a court of equity is not defined 
by statute or rule of court, but is to be determined on 
all the circumstances of the case, great weight is to be 
given to the findings of the auditor and the decision of 
the equity court, but it is believed that in this case the 
record reveals errors of such magnitude and importance, 
,„d rulings that approve the exercise by trustees of un¬ 
limited discretion and power and provide for them pay 
on so extravagant a scale, that the appellate court will 
find itself constrained to give the findings independent 
consideration and to reverse them. 

Thk Services of the Trustees. 

I„ the first place in respect of the services rendered 
|,v the trustees the record makes it plain that all then- 
work and services like those performed by Mr. Drury 
alone as executor and trustee during more than two 
years were of the usual and commonplace kind, and 
well within the competency of any real estate agent or 
broker of average activity, skill and experience. 

In fact the business of the estate was carried on in 
great measure by Arms & Drury in the prosecution 
of their own special enterprises of making "building 
loans,” and there was apparently no more necessity lor 
legal services after the trustees were appointed than 
there had been before, except with reference to the Mas- 
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sachusetts tax cases .,,,,1 fk . 

tion of the estate Z t , ° f the admi ™tra- 
Apart from these „„„„ (h '1 ' g “ > "' 

b “" complications 

that required” ^ZlTel’ 7 °' ,StaC,eS ^ 

the complexities and t ° lmportance > other than 

by the trustees th CO "" S, °" which were introduced 

::r: -1— 

» >h, auditor terms Zi *‘~“ *< “* «.«" 

■-»" r^r 

on the trustees'statement attached t« v g y 

No. 3 Rec n <mi , taU ' ,ched to h.s report (Exhibit 

’ nec ’ P J6 ) f, s « detailed statement hv the » 
of their Wcalinjs ,vi, h „„„ “» 

fhi. report, l.ere,„l,el„„ 

use made of it hr fi ; from the 

„r 0 „ v o , “" ‘" ilhl b * “PPO*of >o re- 

"retloh, 1 or I,;"'*’ ,b "'"‘"' *'»"«, shorn, „,o 

par. Porrh.se of , gooJ 

oi the real estate that went into the „„ 

Of the trustees *• , th Possession 

the P V m,llt,t,,de of »otes for which 

the executors were responsible and which th™ h J 

bought and sold. they had 

a copy lflT‘‘ ement " aS a ' S0 intr0duced b >’ ‘he trustees 

because the eXePUt ° rS ’ •‘ ,<,C0Unt ” to the Probate Court, 
ecause the report says the first order of reference in 

this cause called fora statement nf e,erence 'n 

atement of the account of the 




executors (Rec., p. 113). The account of the executors 
and the testimony of the trustees prove conclusively 
that the innumerable transactions and the greater part 
of the labor and burdensome details ot which the trustees 
complain were due to the continuance ot the policy 
adopted bv Mr. Drury, executor, in the prosecution of 
the business of Arms A: Drurv in making builders loans 
and buying great numbers of small notes and small 

properties in the city ot Washington. 

It is said by the trustees that in this way the trustees 
obtained a larger rate of interest on the trust funds. 
This policy was obviously advantageous to Arms & 
Drury, but its disadvantages to the estate will be seen 
when its results are noticed. 


The Kstate Finally Transferred to the Beneficiaries. 

In the second place it has happened that whatever 
the cause or explanation may be, it is true that the ap¬ 
praised value of the real and personal estate which the 
trustees at the end of their trusteeship have transferred 
to the beneficiaries is now about $260,000 including the 
moneys in the hands of the trustees, but when Mr. Drury 
took control of the estate as executor when the will 
was probated the executors charged themselves with 
$415,458.37 as the amount of the inventory (Rec., p. 89), 
and the inventory showed real estate valued at $39,800 
(Rec., p. 85), and the trustees receipted to the executors 
for personal property amounting to over $301,000 and 
in addition twenty or thirty pieces or parcels ot ground 





District of Columbia „ ,b..„ by , h , „ count 
the statements of the trustees. 

The record gives no explanation of this shrinkage or 
diminution in the value of the estate, which may have 
een unavoidable and not attributable to the trustees 

but the great dccreasp in fho * ’ 

and value of 1 ln ™me-producing amount 

and is a . ffi -' e ^ Certa,nl >' Quires explanation, 

. ,S a Suffic,ent reas °» for denying to the trustees 
maximum commissions on the estate which they received 

conned 7 fere 7: t0 the VaIUC ° f the P r °P ert y they ac- 
ed for and transferred to the beneficiaries under 
the decree of distribution. 

J;lTr 'V Vere satlsfactori| y shown that the serv- 
of the trustees were of the value claimed for them 

v the trustees and assented to by the auditor, and that 
a commission is chargeable and is to be ascertained by 
a Percentage on the principal estate received and not 
w. h reference to the amount of the estate turned over 
to ‘he beneficiaries, the amount of the compensation 
oun ue to the trustees could not be ascertained with¬ 
ou con.,dering what the record shows as to the conduct 

to : r r e ::v he,r attitude towards the estate ««* 

toward the beneficiaries in the administration of 
their rusteeship, and without considering the more 
juat rate of ascertainment and valuation of theirservices 
wh h ls also suggested by the record; and the attention 
ie court is respectfully asked to the following events 
and omissions in the history of their trusteeship which 
ave a material bearing on the determination of the 
value and efficiency and the approval of theirservices as 



completed and entitling them to full payment and dis¬ 
charge from their office and its responsibilities. 

1. The present assertions by the trustees as to their 
rights and duties were made by them in support of their 
claim for pay and are irreconcilably inconsistent with 
those made by them in the pleadings. 

2. They changed their views, or acted as though they 
had changed them, within a few daysafter their appoint¬ 
ment and ignored the requirements of the decree ap¬ 
pointing them without giving information to or asking 
instructions of the equity court. 

3. They employed the firm of Arms & Drury as the 
business agents of the estate and committed to that firm 
the management of the estate in great measure, and paid 
it commissions for its services which were afterwards, 
and after being approved by the auditor, withdrawn. 

4. They aided in preparing the executors’ first and 
final account and as trustees requested its approval of 
the Probate Court, whereby the amount of the estate for 
which they receipted was defined and limited, and a 
fund provided for the payment out of the estate of com¬ 
pensation to Mr. Drury as executor and to counsel. 

5. After the approval of the executors' account, and 
while they were trustees, Mr. Drury paid himself for his 
services as executor the considerable sum of $14,600 out 
of the sum of $18,800 allowed to the executors by the 
Probate Court for “expense of administration, in the 
face of the prohibitions contained in Rule IX ol the 
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Probate Court and in the face of the clause in Judge 

Richardsons will which expressed his wish that hU 

executors “shall be paid each for the actual services 
rendered by himself only ” (R ec ., p. 13 ) 

Mr Drury thus took to himself the entire fund pro¬ 
vided for the two executors, and one-half of what Mr 

Drury so received went to Mr. Arms under their part- 
nership agreement. F 

to 6 theT r T S " 0t bee " made tfltl *e equity court nor 

to the beneficar.es, so far as the record shows, anv ac¬ 
count or report by Mr. Drury as executor or as trustee 
under the wdl, nor by the trustees appointed by the 
Probate Court, of the trust property and trust funds 
anc trusts covered by and included in the will „or of 
the particulars of the dealings therewith of Mr. Drurv 
or the period intervening between the date of the pro¬ 
late of the will in November, 1896, and April, 1899 

7. The trustees have interposed and now interpose the 
decree approving the executors’account, obtained in the 
manner and under the circumstances appearing in the 
recoil as cons*,tut, ng a „ insurmountable wall against 
any liability on their part to account to the equity court 
o. to the beneficiaries for any thing except what they 
received and receipted for on the 24th of April, 1899 

8 - Independently of the prayers of the bill 0 f com 
Plaint, the answer of Mr. Drury and the decree of the 
equity court, the fact that Mr. Drury was executor and 
rus tee under the will and one of the trustees appointed 
by the equity court, and that Mr. Maddox was trus¬ 
tee and also the solicitor for the complainants, and 



the intermeddling of the trustees as trustees in the 
accounts and transactions of the executors, and obtain¬ 
ing thereby payments of money for their own benefit and 
advantage in pursuance of their own interpretation of 
their duties and of the requirements of their own interests 
without the authority or direction of the equity court, 
would seem to require imperatively that the complete 
accounting contemplated by the bill of complaint and 
intended to be secured by the decree of April 1, 1899, 
and the order passed to carry out the decree, shall be 
considered an essential preliminary to the ascertain¬ 
ment and payment of the balance now due the trustees 
for their compensation. 

Under all the facts necessary for the formation of an 
intelligent estimate and opinion as to what compensation 
and commissions should be paid to trustees for their 
services in cases like this, a much more intelligent, rea¬ 
sonable, just, and adequate rule or method of ascertain¬ 
ing what that compensation should be than the one sup¬ 
plied by the auditor’s calculations is afforded by the 
usage or practice of the trust companies of the city of 
Washington as illustrated in the deed of trust executed 
to carry out one of the provisions of the decree oi dis¬ 
tribution entered in July, 1909, already referred to. 

The decree of distribution directed the trustees to 
convey to the American Security and Trust Company, 
as substituted trustee, one-fourth part of the Richardson 
estate, to be held tor the benefit ol Isabel R. Magruder 
until she arrives at the age specified in her grandfather’s 
will, and the deed in trust executed in pursuance of that 



decree provides in substance that for its services as 
8 tee the trustee shall be entitled to a commission of 
three per cent on thecorpus of the estate when the deed is 
made at the end of the trust and a percentage on the 
property conveyed under powers created by the will, and 
a commission of five per cent on the income collected 

£r e ; T! ^ Di . lric , 

°* Columbia). 

The auditor s rulings on these points are the subject 
e appellant's hrst, second, and third exceptions to 
e aui or* report, all of which were overruled and are 
re erred to in the seventh assignment of errors. 


The Discharge of the Trustees. 

The decree of the court below, November 15,1910, and 
appealed from, provides that upon filing in the cause 

' ;° U " herS Sh0win * the distribution by them of the 
rus mi s in their hands, according to the auditor’s 
cport, which was confirmed, “the said Samuel A. Drurv 
and Samuel Maddox be, and they hereby are, discharged 
o and from their said office of trustees under their 

said appointment by the court in this cause” (Rec„ 
p* 1S2). 

the reference to the auditor of February, 1910 

directing him to state the final account of the trustees’ 

he was required also to state the account of said trustees’ 

in respect of what is known as the “Kliza C. Magruder 
I rust” (Rec., p. 37). 


In his report the auditor says that in Schedule G 
accompanying his report, he has stated the principal 
account of the “Eliza C. Magruder Trust,’ and that in 
Schedule H he has stated the income account of the trust 
down to February 8, 1910, and that the trustees have 
nQt claimed or received commissions in their accounts of 
this trust (Rec., p. 46). 

On referring to these schedules it will be seen that 
the trustees are charged as having in hand property be¬ 
longing to the trust, consisting ot securities and cash 
amounting to $5,109.87 and three pieces of real estate, one 
in St. Louis and two in Washington, whose value is not 
given. The income of the estate from interest and 
rents is shown to have been $.S,4‘24.15 since the date of the 
trustees last account (addition to Rec., pp. 6 and 7). 

The trusteeship of Mr. Drury and Mr. Maddox is de¬ 
rived solely trom the decree ot April 1, 1899. No other 
decree was entered in respect of this trust. No deed or 
conveyance of title was made to them. When the decree 
was entered they assumed that they were thereby made 
the successors to Judge Richardson, trustee, who was 
the trustee named and constituted such with defined 
powers in and by a deed in trust to him executed b\ 
Alexander F. Magruder and Eliza C. Magruder and others 
conveying the property therein described to be held by 
him in trust for the benefit of Eliza C. Magruder during 
her life, then to become the property of his daughter, 
and on her death the property of his grandchildren. 

On the death of Judge Richardson and on the entry of 
the decree appointing them trustees Mr. Drury and Mr. 




Maddox, assuming that all the rights and duties and 
powers conveyed to Judge Richardson by the deed of 
trust to him as trustee devolved upon them, under and 
ason o the decree appointing them trustees, took 

~ ° f * he -'«‘e and have ever sin. con- 

nnued to manage it to the present time and have made 

por s and presented their accounts to the eouitv 

objection^ a " their aecounts h «ve been approved without 

bution trUSt ,S n<>t me " tione<l 'n the decree of distri- 

would ' 6 <leCr '“ e e " tere<l in ,he lower court is affirmed it 

M ddo >Pear 81 '"""“-h 1 " ° f I,rur >’ ■«* Mr. 

■laddox , n respect of the Magruder Trust would he 

ertvo7th erm, " ated ’ leaV ' ngin their Possession the prop- 

. c estate worth perhaps $20,000 or $30,000. 

wi 1?™ aPPea ' ed fr ° m iS !lffirmed Magruder 
Z St ‘ ' ** COtrust ~” -1th Mr. Drury and Mr. Mad- 
• un er t e order ol the court heretofore entered. 

on the 18th P °f rt A the i aUdit0r alS ° refCrS ‘° the fact that 
der 1 Z T 906 ’° n the l >e tlt |on °f Mr. Alexan- 

led bv M t er , ( ,° ,,e ° f be, * eficiaries >- P-ented and 
this ca X ’ ° ne ° f the trustees, as counsel in 

Macr h ’ 6 ef,UUy C ° Urt appointe(l Mr - Alexander K 

Magruder a cotrustee with Mr. Drury and Mr. Maddox’ 

h.s was obedience to a request made by Judge 

Richardson in his will (Rec., p. 43). g 

the M l M t ag f rUder t0 ° k n ° Pan in the ma "agem en t of 
the estate for reasons which appear!,, the record, but to 

which it is not necessary now to refer 
Mr. Magruder made a claim before the auditor for a 


proportion of whatever commissions are allowed to the 
trustees, and took exceptions to the auditor’s refusal to 
allow his claim, but the claim was not pressed before the 


court below and is withdrawn. 


The decree appealed from should be reversed and the cause 
remanded with directions to take such further proceedings 
as the court may consider proper and requisite in view of 
the pleadings in the cause and the facts appearing in the 
record. 

NATHL. WILSON, 

of Counsel for Appellants. 
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Memorandum .( D„, s , M „ 

Chronologically Arranged. 

1896 October 19. Death of William A. Richardson; will 
dated August 9, 1895 (Rec, p 9 ) 

1896 October 28. Probate of will. Probate Court. Mid- 

1 S9- _p 1 tS6X C ° Unty ’ MaSSachusetts (Kec,, p. 85). 

'tT InVentor J'- i*> Probate Court, 

1898 n * C ° Unt - V ’ Massachusetts (Rec., p. 83 ). 

1898 December 30. Original bill,filed in Supreme Court, 

District of Columbia (Rec., p. l). 

1899-March 6 . Amended bill filed in Supreme Court 
District of Columbia (Rec., p. 5 ). 

1899— March 11 . Answer of defendant, Drury, to amended 

hill (Rec., p. 14 ). 

April 1 . Decree appointing Drury and Maddox 
trustees, etc. (Rec., p. 16) 

1899 April 4. Petition of executors to Probate Court 

to pay over trust funds to trustees (Rec n sm 

funds to trustees (Rec, p. 87). 

1899— April 23 and 24. Preparation of executors’ac¬ 
count in Washington, D. C.; verification of 

account; request of trustees to Probate Court 
to allow same (Rec., pp. 88 , 89). 

1899—April 24. Entry by Drury on books of allowance 
of $18,800 for fees, etc. (Rec, p. 61) 

1899 April 25 Executors’ account allowed by Probate 
Court (Rec, p. 89). 

1899 October 18. Order „ ,,r mnce lo ,„ dHo , a< 
certain and report amount and character of es- 
tatC ’ real and P ers onal, whereof William A. 


f 


Richardson died seized and possessed, and to 
state the account of the executors and trustees 
under the will (Rec., p. 17). 

1000—December 19. Auditor’s first report, under refer¬ 
ence of October 18, 1899 , and account showing 
credit to trustees for $ 18 , 800 , and account of 
Eliza C. Magruder trust (Itec., pp. 17, 22, 24, 
25). 

1909 —January 15. Order of reference to auditor to state 
account of trustees as of January 1/, 1909 
(Rec., p. 27). 

1009—February 9. Hearings begun before auditor under 
order of reference and continued until the death 
of Col. Payne, and resumed before the present 
auditor and continued from time to time until 
concluded,in February, 1910. 

The testimony of the witnesses, including the 
statements of Mr. Drury and Mr. Maddox, is 
filed by the auditor with his report (Rec., pp. 
51 to 83 , inclusive), as is also the final state¬ 
ment of the trustees, auditor’s exhibit No. 3 
(Rec., p. 96). 

1009_June 16. Petition of complainants, the benefi¬ 

ciaries, for division of estate according to allot¬ 
ments and schedules agreed upon (Rec., p. 27). 

looo—July 9. Decree for partial distribution (Rec., p. 
33). 

1010—February 3. Reference to auditor “to state the 
final account of the trustees and the distribu¬ 
tion of the trust estate in their hands, and re¬ 
port such commission or compensation to the 
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1910 


1910- 


1910- 


1910- 


1910- 


trustees as may be appropriate and proper; 
a so to state the account of said trustees in re¬ 
spect of what is known as the ‘Eliza C. Magru- 
der trust’ ” (Rec., p. 37). 

March 18. Auditor’s report filed, record pages 37 
o 7, and accompanying schedules A to J in¬ 
clusive. Schedules C and F are printed in’the 
recor pages -17 to 51. Schedules A, B, D, E 

a " d J are in the addition to the record 

pnnted under stipulation of counsel. 

Schedule I shows the basis on which the 
allowances are made to the trustees; Schedule 
«s a statement of the commissions allowed to 
the trustees (Addition to Record, pages 8 to 11) 

(Rec., p. 129). 

7 ‘ DeCree overr uling exceptions (Rec., 

-November 15 . Final decree, ratifying auditor’s 
port, directing certain payments to be made 
y rustees, and discharging trustees from their 
ce o trustees under their appointment by 

the equity court, etc. (Rec., p.132). 

November 29. Appeal by complainants, benefici¬ 
aries to Court of Appeals; appeal allowed, and 

Cl Y/r 8UPerSedeaS b ° nd fiXCd ’ a PP r °ved 
and filed (Rec., pp. 132, 133) 





ADDITION TO RECORD PER STIPULATION OF COUNSEL. 


Court of Appeals, District of Columbia 

JANUARY TERM, 1911. 

No. 2265. 


ALEXANDER R. MAGRUDER AND ISABEL R. MAGRUDER, 

APPELLANTS. 

VS. 

SAMUEL A. DRURY AND SAMUEL MADDOX, TRUSTEES. 


FILED MARCH 6, 1911. 


Court of Appeals of the District of Columbia, January Term, 1911 

No. 2265. 

Alexander R. Magruder and Isabel R. Magruder, Appellants, 

vs. 

Samuel A. Drury and Samuel Maddox, Trustees, Appellees. 

It is hereby stipulated by and between the counsel for the appel¬ 
lants and the appellees in the above entitled cause that Schedules 
A. B. D, E, G, II, I and J, hereto annexed and certified to by the 
Clerk of the Supreme Court of the District of Columbia as being 
true copies of original schedules filed with the Auditor’s report, shall 
be filed and considered as a part of transcript of record herein. 
March 4. 1911. 

NATH/L WILSON, 

Solicitor for Appellants. 

J. J. DARLINGTON, 
Solicitors for Drury Sc Maddox. 
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Schedule A. 

Sixth Account of Samuel A. Drury and Samuel Maddox , Trustees. 


To Principal personal estate in hand per last report of Auditor filed 
May 17, 1907, tvs follows: 

Household furniture and effects. 1,500.00 

Stock of Northern Railroad, 34 shares. 5/270'00 

“ Bigelow Carpet Co. 35 “ . 2,625.00 

Promissory notes, per Schedule E. 138*642.00 

Furniture, stock and implements of Farm Arabv_ 1/200.00 

Cash . 1,389.81 


Proceeds of sale of land and premises No. 421 9th 

Street, N. E. 

XeU proceeds judgment against United States. 


150.626.81 

3,400.00 
500.00 

154.526.81 
154,526.81 


By Auditor’s Fees. 600.00 

Transferred to income Account. 

Schedule F. 1,384.31 


1,984.31 


Balance of principal personal estate. 152,542.50 

Consisting of the following: 

Household furniture and effects. 1,500.00 

Stock Northern Railroad, 34 shares.. 5,270.00 

“ Bigelow Carpet Co., 35 “ .. 2,625.00 

Promissory notes in hand per Schedule 

C . 127,050.16 

Cash . 14,897.34 

Furniture, stock and implements on 
farm Araby . 1,200.00 

Totals . 152,542.50 152,542.50 

The above balance of cash being subjected to the allowances of 
trustees* commissions on final accounting, as shown by Schedule 
J, the actual balance of cash for which trustees are accountable 
would be as follows: 

Cash on hand. 14 397 34 

Less allowances to trustees, per Schedule J. 14,046.42 


Actual balance of cash for which trustees are 
accountable . 


850.92 
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To which add Stock, notes, furniture and other effects, 

per this Schedule. 137,645.16 


Total personal estate for which trustees are 

liable after deducting allowances. 138,496.08 


LOUIS A. DENT. Auditor. 

Schedule B. 

Principal Cash Account. 


Dr. 

To Balance in hand per last report. 1,389.81 

Principal of notes collected. 38,587.84 

Proceeds of sale of 421 9th St., N. E. 3,400.00 

“ judgment against United States. 500.00 


43.877.65 

O. 

By Principal of notes purchased. 26,996.00 

Auditor’s Fees . 600.00 

Transferred to income account. . . . 1,384.31 

- 28,980.31 


Balance of Cash . 14,897.34 


LOUIS A. DENT. Auditor. 
Schedule D. 

Account of Notes Paid and Notes Purchased Since Last Report. 


Dr. 

To Notes paid as follows: 

Aguilar, Y. two notes $500 each. 1,000.00 

Brown, Lee, a/e installment. 105.84 

Crowdy, William S., 3 at $500 each. 1,500.00 

Groff, D. B., account installment. 1,400.00 

“ “ “ Balance. 700.00 

Holman, B. W., on account. 500.00 

King, C. W., Jr. 1,000.00 

“ “ “ 500.00 

Morrisev, Emma, 19 notes $10. each. 190.00 

Newton, George F. 1,500.00 

Palmer. W. J. 4 notes $2,000 each. 8,000.00 

“ “ “ 4 “ 500 “ . 2,000.00 

Payne, John C. 2,000.00 

“ “ 7 notes $24, each. 168.00 

“ “ “ . 14.00 

























Simmons S. S. 
Stein, Robert 
Wardman, Ilarr 
West, Catherine 


Balance . 

- 3.500.00 

2 notes $500 each. . . . 

- 1 . 000.00 

18 “ 25 “ 

. ... 450 00 

20 “ 28 “ 

. ... 560 00 

10 “ 1.000 “ 

- 10 , 000.00 


•2 500 00 


• • • • . 1/1/ 

38.587.84 


38.587 .84 


By Notes purchased as follows: 

Aguilar, Y., 3 notes ,$500 each. 

Brown, Lee. 

Brown, Lee, installment. 

Draper, W. A. 

Lowery, George C., 2 notes $ 1,000 each 


Stein, Robert, 57 notes $28, each. 

Wardman, Harry, 12 notes $1,000 each 
“ “ ‘ 2 “ $ 2,000 each 


Cash proceeds of notes not re-invested 

principal per l&A report. 

received since. 


1,500.00 
2,000.00 
1 .400 .00 
2,000.00 
2 . 000.00 
500.00 
1 , 596.00 
12 , 000.00 
4,000.00 


Less excess of expenditure on account of 

income .!. 1,384.31 

Auditors fees. 600.00 


26,996.00 

11.591.84 
1 , 389.81 
3,900.00 

16,881.65 


1,984.31 

14.897.31 


Balance cash per Schedule B. 14.897.3! 

LOUIS A. DENT. Auditor. 

Schedule E. 

Report of Rent Estate Included in the Trust. 

Square 71, Lot 26: premises 1112 New Hampshire Avenue; Title 
vested in trustees of estate; title obtained from Drury & Groff, trus¬ 
tees;^ date of Deed May 11 , 1897; liber 2451, folio 247: Rental 
$30.50; insurance $2,500; assessed value 3,741. 

Square 72. Lot 20 ; premises No. 2112 M St., N. W.; title vested in 
Oilier B. Groff: rental $3»>.00; insurance $5,000; assessed value 
$4,120. 

Square 28, Lot 15; unimproved: title vested in Drury & Maddox, 
trustees: title obtained from Drurv and Heiskell trustees- date of 
deed, April 23, 1902, Liber 2645, folio 57: assessed value $3,345. 





















Square 127, Lots 12, 13 and 14, Premium* 1739 H St., N. W. 
title vested in Win. A. RichariLon, title obtained from N. L. Ander¬ 
son: date of deed January 23, 1885; liber 111(3, folio 47; insurance 
$10,000; assessed value $30,449. 

Square 211, Lot 1); premises No. 1424 Rhode Island Avenue, N 
: title vested in Drury and Maddox, trustees; title obtained from 
Edmonston and Drury, trustees; date of deed, Sept. 21, 1897; liber 
2230, folio 430; vacant: insurance $(3,000; assessed value $8,031: 
Remarks, deed to E. F. Caverly and by him to trustee. 

Square 240, Lot 48; premises 1332 R Street, N. \V., title vested in 
Drury and Maddox, trustees; title obtained from Arms and Drury', 
trustees; date of deed. Dee. 2, 1898, liber 2375, folio 15; vacant; in¬ 
surance $5,000; assessed value $4,500; remarks, deed to E. F. Cav- 
erlv and by him to trustees. 

Square 235, Lot 140; premises 130(3 W. Street, N. W\, title vested 
in Drury and Maddox, trustees, title obtained from Drury and 
Groff, trustees, date of deed, Oct. 27. 1807. liber 2891, folio 163; 
rental $30; insurance $3,000: assessed value $2,590*. remarks deed 
to E. F. Caverly and by him to trustees. 

Square 235, lot 41, premises 1308 W. St., N. W.; title vested in 
Drury and Maddox, trustees; title obtained from Armes and Drury, 
trustees; date of deed, April 2, 1897, liber 2471, folio 149; rental 
$30; insurance $3,000: assessed value $2,590; Remarks, deed to 
E. F. Caverly and by him in trustees. 

Square 235, lot 146, premises 2131 13th St., N. W., title vested in 
Drury and Maddox, trustees; title obtained from Drurv and Groff, 
trustees; date of deed Mar. 8, 1898: liber 2306, folio 34, rental $30: 
insurance $3,500; assessed value $3,093; remarks, deed to J. T. 
Armes and by him to trustees. 

Square 304, lot 22; premises 2009 12th St., N. W.; title vested in 
Drury and Maddox, trustees; title obtained from Drurv, surviving 
trustee: date of deed Nov. 3, 1897. liber 2882, folio 239: assessed 
value $2,871; remarks, deed to J. T. Arms and by him to trustees; 
rental value $30; insurance $2,500. 

Square 304, lot 23, premises 2011 13th St., N. W., title vested in 

Drury and Maddox, trustees; title obtained from Drury, surviving 

trustee, date of deed Nov. 3, 1897; liber 2882, folio 331; rental $30: 

insurance $2,500; assessed value $2,871; remarks deed to J. T. 

Arms and bv him to trustees. 

•/ 

Square 386, Lot 33; premises 917 Desmond Alley; title vested in 
Drury and Maddox, trustees; title obtained from John T. Arms; 
date of deed, June 19, 1903; Liber 2723, folio 294; rental $5.30: 
no insurance; assessed value $300. 

Square 966, Lot 14. premises 1007 Mass. Ave.. N. E.: title vested 
in Drury and Maddox, trustees; title obtained from Charles T Sparo; 
date of deed Nov. 26. 1894. liber 2471, folio 146: rental $27 50; in¬ 
surance $4,000; assessed value $3,366; remarks, deed to Drury and 
by him to trustees. 

Square 981, lot 119, premises 814 12th Street, N. W., title vested 
in Drury and Maddox, trustees; title obtained from Arms and Ran¬ 
dolph, trustees; date of deed, Dec. 19. 1896; liber 2192, folio 93; 
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rental $20.50; insurance $2,500; assessed value $1,744: remarks, 
deed to Drury and by him to trustees. 

Square 937, lot 50; premises 149 9th Street, N. E., title vested in 
Drury and Maddox, trustees; title obtained from Drury, surviving 
trustee; date of deed, July 15, 1902, liber 2642, folio 453; vacant; 
insurance $2,000; assessed value $1,905. 

Mt. Pleasant, lot 187; premises 3042 14th St., N. W\, title vested 
in Drury and Maddox, trustees; title obtained from Alle Fort Gibbs; 
date of Deed, May 15, 1899, liber 2402 folio 86; vacant; insurance 
$3,000; assessed value $3,814. 

Block 13, Le Driot park, lot 28; premises 322 F. St.. X. \\\, title 
vested in Drury and Maddox, trustees; title obtained from A. K. 
Philipps, trustee; date of deed Mar. 3, 1898, Liber 2451, folio 250; 
rental $20.50; insurance $2,500; assessed value $2,041: remarks, 
deed to J. 1'. Arms and by him to trustees. 

Block 6. Edgewood, lots 1, 6 to 9,—16, 18 to 24; unimproved; 
title vested in Drury and Maddox, trustees; deeds from Leighton A. 
Emmons, trustees: date of deeds Dec. 6, 1894 and Jan. 23rd. 1903; 
liber 2654. folio 466; and liber 2693 and folio 467: assessed value 
$4,190. 

Block 10, Isherwood. Lots 1 to 7; unimproved; assessed value 
$2,065; remarks. Drury and Maddox, trustees, hold the tax title to 
these lots, but have never foreclosed under the deed of trust which 
they hold, which was made by James TL Meriwether. 

Arabv Farm: title vested in Drury and Maddox, trustees; title 
obtained from Mina L. Mercer; insurance $8,900. 

LOFTS A. DENT. Auditor. 


Schedule G. 

Account of Trustee* of the Klizo . .1 /nfjrndry Tnott. 

Principal. 

Dr. 

To Principal personal estate in hand per last report of Auditor, as 
follows: 

Notes; 


Ellen Curtin . $500.00 

C. C. Dawson. 1.000.00 

D. W. Groff. 2,500.00 

Harry Wardman. 1.000.00 

5,000.00 

Cash . 300.00 








1,000.00 
1,000.00 
500.00 

- 2,500.00 


7.800.00 


500.00 

1,000.00 
1,000.00 
25.00 
165.13 

- 2,690.13 


Balance on hand. 


5,109.87 

Consisting of notes of: 


5,109.87 

l>. B. Groff. 

Chiswell & Kite. 

II. A. Kite. 

Cash . 

- 2,500.00 

_ 1,000.00 

_ 1,000.00 

009 87 



• • • • OvO • | 


Totals .i . 

_ 5,109.87 

5,109.87 


Heal Estate. 

Property in St. Louis, Missouri. 

Premises No. 1121 15th St., Northwest, in Washington, I). 0. 
Premises No. 441. Franklin Street, Washington, D. C. 

LOUIS A. DENT, Auditor. 
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Collections: 

Notes of Wardman. 

“ Dawson . 

“ “ Curtin . 


Cr. 

My A mount of Curtin note, paid. 

Amounts reinvested in Chiswell «& 

Kite Note. 

Kite note. 

Auditor’s fees . 

Amounts transferred to Income. . . 


Schedule II. 

Account of the Trustees of the Eliza C. May ruder Trust. 

Income. 

» 

Dr. 

To Balance of cash per last report of Auditor, tiled 


May 1<. 190< . 123.67 

Collections of rent. 2.376.04 

“ “ interest .. . .. 759.31 

Amount transferred from principal. 165.13 


3,424.15 



















Cr. 


Hv Taxes . 382.90 

K?P mr *. 411.75 

'\ a ter Kents. 45.00 

Insurance . 34 50 

Eliza C. Magruder. 2.550.00 


• 3.424.1. - ) 3.424.1.) 

LOUIS A. DENT. Auditor. 


Schedule I. 


Shoirint/ /}>ixis I'pon 


I hit ft .1 If on nncj'y i'f' yjotlt ft/ J i'ii st 


Principal Estate. 


Amount of personal estate received from executors. 

per first report of Auditor. $270,209 04 

To which add: 


1. Errors in note account per second report of Auditor 

2. Desperate notes of Boswell collected per second re¬ 

port of Auditor. 

3. Proceeds of side of real estate, per second report of 

Auditor . 

4. Proceeds of sales of real estate, per third report of 

Auditor . 

• > Proceeds of sale of real estate, per fourth report of 
Auditor . 

n. Proceeds of sale <>f real estate, per fifth report of 

Auditor . 

7. Proceeds of sale of real estate, per this report. 

Net proceeds of judgment against United States, per 
this report. 


2,385 00 

2.090 00 

12,004 83 

20.200 00 

17.939 69 

8,930 42 
3.400 00 

500 00 


, , . * 337.658 98 

Ami from this deduct— 

Notes and cash part of principal, per¬ 
sonal estate, not received from execu¬ 
tors, but paid (per books of account 
of executors and trustees) between tin* 
date from which first report of Au¬ 
ditor covered, and the date to which 
the account of executor^ covered, viz. 
from April 1st to April 24. 1899. 
overlapping period of two accounts. . $17,143 77 

Notes dropped from good assets per 
third report of Auditor as uncollec¬ 
tible 


2.669 50 
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Appraised value of household effects, 
etc., upon which commissions are 

not asked by trustees. 4,4(50 00 

Erroneous debits per second report of 

Auditor . 65 37 

- $24,337 64 

Balance principal upon which trustees are entitled to 
commissions . $313,321 34 

rpon items 4. 5, and 6. added herein, the Auditor allowed com¬ 
missions at 5% as shown in Schedule J, so that the net principal 
upon which commissions are now properly allowable is: 


Balance above . $313,321 34 

Deduct . 46,970 00 

Net . $266,351 34 

Income. 

Income per first report of Auditor. $20,741 59 

“ “ second “ “ “ 35,397 83 

“ “ third “ “ “ 32,357 36 

“ “ fourth “ “ “ 20,614 19 

“ “ fifth “ “ “ 16,761 09 

“ this “ “ “ 26,312 70 

Total income upon which trustees are entitled 

to commissions. $152,184 76 

From which deduct amounts upon which commis¬ 
sions were allowed by Auditor, first to fifth reports, 
inclusive, at 10% . 125,872 06 

Balance, income this account, upon which 
trustees are entitled to commission. $26,312 70 


LOUIS A. DENT, Auditor. 
Schedule J. 

Statement of Allowances of Commissions to Samuel A. Drury and 

£<imuel Maddox, Trustees. 

Commissions on net principal personal estate and pro¬ 
ceeds of sale of real estate per Schedule I, 5% on 


$313,321.34 . $15,666 06 

Less allowed on proceeds of real estate 
in third report of Auditor and de¬ 
ducted in fourth report, 5% on 
$20,200 . $1,010 00 




















Allowed on proceeds of real estate and 
deducted on fourth report of Auditor. 

5% on $17.839.69. 

Allowed on proceeds of real estate and 
deducted in fifth report of auditor. 
5% on $8,930.42 . 


891 98 


446 52 


2.348 50 


Net commissions on principal j>ersonal estate, at 5%, 
chargeable against the cash balance in the hands of 


trustees 
• • 


Commissions on net collections of income per Sched¬ 
ule I, 10% on $152.184.76. 

Less allowed first report of Auditor 

10% on $20,741.59 . 

Second report of Auditor deducted in 
third report. 10% on $35,397.83. . . . 

Third report of Auditor, deducted in 
fourth report, 107c on $32,357.36... 

Fourth report of Auditor, deducted in 
4th and 5th reports. 10% on 

$20,614.19 . 

Fifth report of Auditor. 10^ on 
$16,761.09 . 


$13,317 56 


15.218 47 


$2,074 16 
3.539 78 
3.235 74 


2.061 42 

1.676 10 


Net commissions on income, 10%, chargeable against 
the cash balance in the hands of the trustees. 


12.587 20 


$2,631 27 


Recapitulation of Allowances. 


On principal estate. $13,317 56 

On income. 2.631 27 

Total allowances . 15.948 83 


Less commissions paid to agents: 


Third report of Auditor.... 
Fourth report of “ 

Fifth “ “ “ 

This “ “ “ 


$433 05 
416 12 
445 03 
408 21 


$1,702 41 


Less counsel fee allowed in first report 
of Auditor and charged back bv con¬ 
sent . 


Xet commissions to trustee 


200 00 


1,902 41 
$14,046 42 
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Cash in hands of trustees per Sched¬ 


ules, A, B and D. $14,897 84 

Less commissions above . 14,046 42 


Balance of cash to he paid over by trus¬ 
tees .‘. $850 92 


LOUIS A. DENT, Auditor. 

s 

Explanation of Differences in Cash. 

Cash balance reported by trustees. $15,526 41 

Deduct Auditor’s fee. $600 00 

Magruder trust interest. 25 00 

Additional credit, auctioneer since ac¬ 
count filed. 11 00 

- 636 00 


14,890 41 

Add insurance to be refunded from Magruder trust $7 
and $7.50 and $20. 34 50 


14,924 91 

Add differences expenses to agents total 490 21 

Less repairs . 12 00 

Magruder bond . 20 00 

Safe deposit box. 50 00 

- 82 00 


408 21 

Down ... 82 00 

Allowed to repairs. 12 00 

Allowed safe deposit box. 50 00 

- 62 00 


Difference loss on bond. 20 00 


14,944 91 

Less agents' commissions refunded. 47 57 

Cash balance Auditor’s report. $14,897 34 


Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify that the foregoing and annexed writings 
are true and correct copies of original Schedules, filed with the Au- 
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ditors Report of March 16, 1910, in Equity Cause No. 20067, Alex¬ 
ander Richardson Magruder and Isabel Richardson Magruder. Plain- 
tiffs, and Samuel A. Drury, Defendant, which schedules were inad¬ 
vertently omitted from the transcript of record heretofore submitted 
to the Court of Appeals. 

In witness wherof. 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
6rd day of March. A. D. 1911. 

[Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG. Clerk. 

| Endorsed: | No. 2265. Alexander Richardson Magruder el al. 
vs. Samuel A. Drury. Addition to Record per Stipulation of Conn- . 
sel. Court <d Appeals, District of Columbia. Filed Mar. 6. 1911 
Henry W. Hodges, Clerk. 


x 

V * 





